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ACCIDENT. 


1. Burrs or Doa. 


The insured, under an accident policy, was bitten on the thumb by a dog, 
and the use of the hand was immediately interfered with and he died 
from blood poisoning two weeks later. 


Held, That the bite was an accident within the meaning of the policy, re- 
sulting in immediate disability, and not a case of poisoning. 


—Farner vs. Massachusetts Mut. Accident Ass’n, 82. 
2. Cause or INguRY. 


In an action on a policy which insured plaintiff against the effects of 
bodily injuries sustained during the term of the policy and caused 
solely through external, violent and accidental means, and wherein 
it was stipulated that a certain indemnity should be paid if the ir- 
recoverable loss of the sight of both his eyes should result from such 
injuries independently of all other causes, and that the policy did not 
cover anything of which the sole or secondary or contributory 
cause is, or which occurs while the insured is affected by, or under 
the influence of, bodily infirmity, where the plaintiff averred that 
he lost his sight by reason of an injury sustained at a certain time, 
and where one of the defenses of the insurance company was that 
an injury received long before that time, and prior to the issuance 
of the policy, contributed to, if it did not wholly cause, the blind- 
ness of defendant, and where testimony tending to support that de- 
fense was produced by defendant, as well as another defense to the 
effect that the warranties, upon which the policy was issued, were 
false, it was the duty of the trial court to submit these questions to 
the jury. 

In instructing the jury the court should not restrict or ignore any of the 
issues formed by the pleadings and supported by the proof, and 
where defendant pleads several defenses and offers proof to sustain 
them, a charge by the court which ignores one or more of such 
defenses and authorizes the return of a verdict against dgfendant 
if the jury decides other issues in favor of the plaintiff is error. 

—Pacifiec Mut. Life Ins. Co. vs. Despain, 493. 


8. ConstructTION oF Poticy AS TO INDEMNITY FoR INJURY AND DISEASE. 


Where an accident insurance policy contains the provision that the com- 
pany will pay “indemnity as scheduled below, in the event that said 
insured * * * shall receive personal, bodily injury, which is ef- 
fected directly and independently of all other causes through ex- 
ternal, violent and purely accidental means * * * and which causes 
at once total and continuous inability to engage in any labor or oc- 
cupation, * * *’ and is followed by another provision that “if 
within ninety days from the date of the accident any one of the 
following losses shall result necessarily and solely from such in- 
jury, the company will pay”, etc., held, that the words “such injury” 
refer to the injury first mentioned in the former cause, for the pur- 
pose of identification merely, and have no reference to the condi- 
tion or degree of the injury immediately after it was received. 


VoL. XXXVII.—67. 
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In an action by the beneficiary named in such a policy to recover the 
stipulated indemnity for the death of the insured, who died from an 
accidental injury, the condition that such death must have resulted 
“necessarily and solely” from such injury was the predominating and 
efficient cause of the insured’s death. The fact that other conditions 
were set in motion by the injury, which may have contributed to 
such result, is immaterial. 


Where an accident insurance policy provides for the payment of a 
weekly indemnity to the insured if disabled by an accidental injury 
to the extent described, and also provides for the payment to a 
beneficiary named in the policy a stipulated indemnity, in case of the 
insured’s death from such an injury, and stipulates that ‘written 
notice of claim must be given by the insured or by the beneficiary to 
the company * * * fifteen days from the date of the accident 
causing the loss for which claim is made’’, the time within which no- 
tice must be given by the beneficiary does not begin to run until the 
death of the insured. 


The word “infection”, as used in the policy involved in this action, re- 
lates to external injuries, and does not include internal inflamma- 
tions where pus is formed by the presence of pus germs. 


In an action on an insurance policy, it is error to permit the proofs of 
loss furnished by the plaintiff to the defendant to be introduced in 
evidence on the trial, when objection is made thereto by the de- 
fendant, except for the purpose of showing that the requirements of 
the policy in that respect have been complied with. When they 
have been so erroneously admitted, however, and it appears that all 
the witnesses whose statements were in the proofs of loss so ad- 
mitted testified in person on the trial and were subject to cross- 
examination, the error will be deemed harmless. 


— Continental Casualty Co. vs. Colvin, 481. 


4. EvIpDENce. 


When a policy insures against death by accident only, it must be shown 
that there was an accidental injury, and that it was the sole cause of 
death. When the only evidence regarding the cause of such death 
was that some three months prior to death there was a discoloration 
on one of the shins that might have been an accidental bruise, there 
can be no recovery. 


Where the evidence furnished by the party on whom the burden of 
proof rests is not sufficient to sustain a verdict in his favor, the court 
should direct a verdict against him. 

—National Asa’n of Ry. Postal Clerks vs. Scott, 10. 


5. Evipence as To OccuPATION—KNOWLEDGE OF AGENT. 


The holder of an accident policy was insured as “contractor, office and 
travelling”. The evidence showed he was killed while travelling as 
a contractor, by falling from an observation car. The policy ex- 
empted from liability for death while riding on an engine or walking 
on the track. 


Held, That knowledge of the general agent that insured was a railroad 
contractor was knowledge of the company, and evidence of such 
knowledge was admissible. 

Held, That part of an application without explanation that it is only a 
part is inadmissible, and where such part would show that he stated 
his occupation as a “contractor not working” while the facts were 
known to the agent, no injury was done by its exclusion. 


Where riding on a locomotive was part of the business as such con- 
tractor, a policy provision excluding it did not apply. 


Where the evidence showed death from falling from a car, a verdict 
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could not be directed on the ground that insured was walking on the 
track. 


Where the evidence showed he was engaged in the occupation in which 
he was insured, a verdict could not be directed on the ground that 
he was engaged in a more hazardous occupation than that specified. 


An instruction that if insured was killed while travelling as a contractor 
engaged in railroad work, the company was liable, was not errone- 
Ous as assuming that he was a working contractor. 

—Trow vs. Preferred Accident Ins. Co., 399. 


6. Lex Locr—NoticeE—OccuPaTion. 


In an action upon an accident insurance policy, which contains a stipu- 
lation that satisfactory proof of claim must be furnished the com- 
pany by the claimant within thirty days after the date of the injury, 
and also the further stipulation that no suit shall be brought under 
said policy unless brought within nine months from the date of the 
accidental injury, defendant denies any liability thereunder on ac- 
count of a failure to comply with such stipulations. Defendant con- 
tends that the policy of insurance is an Illinois contract, and that 
under the statute of Illinois the limitations aforesaid are valid. Such 
defense is unavailing to defendant, as there is no allegation in the 
answer, and no proof in the record as to the existence of such a 
statute in said state, and, in the absence of such allegation and proof, 
the law of the forum controls. 


Under the law of this state (Rev. Codes 1905, §§ 5978, 5371) the proof of 
loss under the policy was furnished and the action brought in ample 
time. 


Defendant seeks to escape liability under such policy upon the ground 
that the insured at the time he met with the accident was not en- 
gaged in the line of duty as brakeman, but this contention is over- 
ruled. 


Defendant’s contention that the insured was guilty of negligence which 
contributed to his injuries, and hence that the beneficiary cannot re- 
cover under such accident insurance policy, has no support in the 
evidence, and is therefore untenable. 


The policy provides for payment of benefits only in case of personal 
bodily injury “through external, violent and purely accidental 
causes”. It also provides that, ‘“‘where the accidental injury results 
from unnecessary exposure to danger or to obvious risks of injury”, 
the amount payable shall be but one-tenth of the face of the policy. 
The policy contains no provision exempting the company from lia- 
bility for negligence of the insured contributing to his injuries, and it 
will be presumed in the absence of proof to the contrary that the in- 
juries were received through accidental causes. 


the conclusion of plaintifi’s testimony defendant moved for a di- 
rected verdict in its favor, which motion was denied. Thereafter 
plaintiff moved for a directed verdict in her favor, which motion was 
granted. No request was made by defendant’s counsel to submit 
any question of fact to the jury; hence defendant waived its right, 
if such right existed, to have submitted to the jury the question as 
to whether the injury was accidental, or whether it resulted from un- 
necessary exposure to danger or to obvious risks of injury within 
the meaning of the terms of the policy. 

An assignment of error based upon the ruling of the trial court in di- 
recting a verdict, where no exception to such ruling was taken, can- 
not be considered. 

It is contended that a certain portion of the unpaid premium on said 
policy should have been deducted from plaintiff's recovery. Held, 
that such contention is without merit, as there is no foundation in 
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the pleadings for any such allowance or deduction, and no such 
question was presented to or passed upon by the trial court. 


So-called specifications of error not embraced in the settled statement 
of the case will not be noticed, and an assignment of error based 
thereon cannot be considered. 


—Kephart vs. Continental Casualty Co., 582. 


a 


7. Notice 1n Cask oF Lunacy. 


The evidence was insufficient to show such derangement as would ex- 
cuse insured from giving the notice of an accident required by the 
policy. 

Such requirement will not be construed as demanding strict performance 
when rendered impossible by act of God, and mental derangement 
may excuse failures to give notice within the required time. 

—Reed vs. Loyal Protective A8s’n, 1024. 


8. Novice or—SvuicipE— DIsEASE. 


Chapter 235, p. 313, Laws 1901, prohibiting any accident or casualty 
company irom: limiting the time for an insured person to serve no- 
tice of any injury for which he is entitled to make a claim to less 
than twenty days, and providing that a memorandum in respect to 
the matter shall be clearly and conspicuously placed on the face oi 
the policy, and further providing that a specified manner of service 
shall be sufficient, does not relate to the claim of a beneficiary after 
the death of the insured person. 


An ineffective attempt to comply with the law aforesaid does not extend 
beyond the intent so as to relate to a beneficiary, unless the lan- 
guage of the memorandum is unmistakably to the contrary. 

The word “immediate”, in an insurance policy, in respect to giving no- 
tice of any accident or injury for which a claim is to be made, by 
settled judicial construction antedating the policy and so a part 
thereof, means as soon as practicable under the circumstances of the 
case, in the absence of some unmistakable limitation to the con- 
trary. 

Under the foregoing rule service of notice by a beneficiary as soon as 
practicable after obtaining knowledge of the existence of the policy 
is sufhcient. 

Evidence of the state of health of an insured person for a considerable 
period of time prior to his death, where it is claimed he died by 
suicide, is proper as bearing on whether the deceased came to his 
death as the result of a suicidal intent. 

The term “death by suicide, sane or insane’, does not include death by 
the act of the assured without any mental purpose of self-destruction. 

If one in a fit of delirium or other condition of irresponsibility, without 
intention to take his own life, does some act from which his death 
ensues, such death is by accident, not by suicide. 

The distinction between suicide by a sane person and suicide by an in- 
sane person, within the meaning of a policy clause “death by sui- 
cide, sane or insane”’, lies in the mental capability in the one case and 
the absence of it in the other to appreciate the moral nature and 
quality of the purpose. 

A local affection is not a local disease within the meaning of a warranty 
in a policy of insurance, unless such affection has sufficiently de- 
veloped to have some bearing on the general health. 

In case of the defense of death by suicide being interposed in an actior 
of a life insurance policy, the burden of proof is on the defendant to 
establish such defense. 

—Cady vs. Videlity § Casualty Co., of New York, 162. 
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9. Ruprure or HEART. 


The death of an insured under an accident policy was due to rupture of 
the heart, the walls of which had been weakened by fatty degenera- 
tion, the immediate cause being over exertion. 

Held, That this was not death through bodily injuries through external, 
violent and accidental means independent of all other causes. 


Question of jurisdiction considered. 
—Shanberg vs. Fidelity § Casualty Co., 296. 


10. SicKkness—CANCELLATION—EVIDENCE—OCCUPATION. 


The policy provided for smaller liability for accidental injuries due to 
disease than for those resulting from purely accidental causes. 

Held, That where the physicians called the injury a disease due to an 
injury, the question as to whether it was due to disease was for the 
jury. The term disease meant an illness or disorder wholly distinct 
from a wound producing an injury or immediate functional disturb- 
ance. 

Held, That where the insured was injured while operating a mower, re- 
sulting in a visible external mark and developing into traumatic neu- 
ritis, it was not from a disease calling for reduced indemnity. 

A previous notification by a company, on the expiration of an accident 
policy, that it would only be continued at a new rate, was not evi- 
dence of a rejection of a previous application or cancellation of a 
policy. 

The term “occupation” does not apply to acts of exercise or diversion. 

Without direct authorization the executive committee of a board has no 
power to make a classification of risks. 

— Kenny vs. Bankers’ Accident Ins. Co., 59. 


11. SusBroGation in CasE OF NEGLIGENCE. 


No right of subrogation exists in accident insurance unless stipulated 
for in the policy, hence in an action to recover damages for in- 
juries received through the negligence of the defendant it is unneces- 
sary that an accident company which has paid a claim for such in- 
juries be made a party to the action. 

—Gatzweiler vs. Milwaukee Electric Ry. § Light Co., 645. 


12. Torat DisaBiuirty. 


An accident policy stipulated that it should be liable in case of injury “at 
once resulting in continuous total disability” to engage in business. 
The insured was injured on January 31st, and aiter stopping work 
for a few minutes, continued work until March 25th, and died from 
the injury on April 6th following. 

Held, That where there is no ambiguity in the language, the rule that a 
policy must be construed most liberally in favor of the beneficiary 
does not apply. 

Held, That while the disability occurred at once upon the accident, it was 
not continuous, and the policy was not liable. 

—Continental Casualty Co. vs. Wade et al., 86. 


13. Toran DisaBrniry. 


The policy provided for a weekly indemnity for loss of time in case of 
total disability or such disablement preventing the performance of 
important daily duties pertaining to a productive occupation; also 
that in case of injury producing hernia one-fifth the amount should 
be paid. 

Held, That an injury which produced hernia, but did not prevent the per- 
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formance of any important duties connected with an avocation did 
not entitle to recovery. 


—itna Life Ins. Co. vs. Lasseter, 982. 
See Limrration 2. 


Miscellaneous Decisions (Accident)—Pages 474, 476, 670. 


ACTION. 
LIMITATION, 


A letter from the district manager, stating that the premiums were paid, 
under certain conditions was prima facie evidence of their payment. 

The company wrote to the counsel of insured in an accident case that 
the matter had been placed in the hands of its counsel. The former 
wrote to the latter, who replied that he would not be able to take 
the matter up at once, but sent no further word. 

Held, That a clause limiting the right of action to three months froin its 
accrual had been waived. 

The company, though entitled to a submission of the damages to a jury, 
requested a directed verdict. The judge stating that it was the wish 
of both parties that it should be treated as a question of law, directed 
a verdict for the plaintiff and no complaint at the time was made. 

Held, That the company could not afterward complain. 

—Dolsen vs. Phenix Preferred Accident Ins. Co., 267. 


Miscellaneous Decisions (Action)—Pages 383, 477. 


ADDITION. 
DESCRIPTION OF IN CASE OF OTHER INSURANCE. 


The application described the building as a “combined rooming and 
frame dwelling house” with twenty-four rooms. Afterward the title 
was changed and at request of insured the policy was amended to 
cover the addition of another story. 


Held, That the application did not represent the building as an. ordinary 
dweiling, and the company could not be regarded as so believing 
after amending the policy. 

Held, That the amendment regarding the addition and application for 
concurrent insurance in excess of $3,000 at the time of requesting 
the amendment or the return of unearned premium, if not granted, 
waived a policy clause limiting the amount to $3,000, although no 
reference was made to such concurrent insurance in the amendment. 

The rules of the company provided that policy conditions could only be 
waived on recommendation of the board. 

Held, That notice of the desired change given to the vice-president was 


notice to the company on which the board should have been re- 
quired to act. 


A statute prescribing a penalty in case of litigation has no application 
where the policy was issued and the loss occurred before its passage. 


—AdArkansas Mut. Fire Ins. Co. rs. Claiborne, 561. 
ADJUSTER. See Apprication 15. 


ADJUSTMENT. 
AnpD SETTLEMENT BY AGENT. 


When property upon which there is insurance is destroyed by fire, and 
the insured informs the insurer thereof, and soon thereaiter a per- 





1908. ] Digest Index. 1063 


son appears at the scene of the fire and adiusts and pays the loss 
and takes from the insured a receipt for the payment, in the name of 
the insurer, it will be presumed that such person is the agent ot the 
insurer, and that the insurer had notice and knowledge of such facts 
as came to the notice and knowledge of such agent affecting the 
business so done by the agent. 


—Fire Ass’n of Philadelphia vs. Taylor, 130. 


AGENT. 
1. AUTHORITY OF—REFORMATION OF PoLicy. 


Where an agent was designated by the company “general agent”, and 
so advertised himself, and this status was further confirmed by 
communications from the company to the agent shown to insured, 
the latter was justified in dealing with him as such in contracting 
for insurance, though he had no such power to contract. 


A waiver by such agent of a policy clause that no provision of the 
policy can be waived except by written indorsement, is binding on 
the company. 

Parol evidence is admissible to show what were the terms which were 
reduced to a written contract. 


A policy may be reformed to accord with the real agreement between 
such general agent and insured. 


Where the policy did not express the real agreement with such agent, 
though the insured knew the fact, but was led to believe the mis- 
statement in the policy was merely formal, and could not be taken 
advantage of, the policy may be reformed. 


—Sloss-Sheffield Steel § Iron Co. vs. Altna Life Ins. Co., 949. 


2. CoMPUTATION OF COMMISSION. 


The contract with an agent provided as compensation a flat commis- 
sion and a contingent commission to be settled annually; also that 
it might be terminated upon thirty days’ notice, in which case pay- 
ment of the compensation should be made. 

Held, That the commission on such termination of the contract must be 
computed at that time. 

Where the contract provides for commissions contingent on the profits 
after deducting expenses, reinsurance, return premiums and losses, 
no further deductions for unearned premiums can be made. Had 
the deductions not been specified it would have been a matter of 
proof as to what shonld be deducted in order to determine profits, 
but a definite standard was fixed. 

—Mississippi Home Ins. Co. vs. Adams §& Boyle, 109. 


3. LiaBitity FoR Return PREMIvMs. 


In an action to recover on an agents’ bond where the report and ac- 
count of the referee appointed for that purpose was before the court 
as a prima facie case and evidence was being taken for the purpose 
of confirming or setting aside certain items, it could not be ob- 
jected that there was nothing before the court because no final ac- 
count had been rendered by the referee. 

The contract with the agents stipulated for 35 per cent of the gross pre- 
miums received as compensation after deducting all return premi- 
ums, rebates and reinsurance. 

Held, That the agents were chargeable with 35 per cent of the return 
premiums on policies written by them that were paid for by the 
company after the termination of the agency. 

— Milwaukee Mechanics’ Ins. Co. vs. Warren et al., 692. 
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4. Evipence as To Poticy In CasE oF DEATH OF. 


A statutory provision that where the agent has died since the contract, 
the party contracting with him shall not be a competent witness to 
admissions by or conversations with the agent, does not preclude 
the party from testifying that the agent delivered a policy to him 
and received the premium. 

Held, That letters written by the company to its agent and entries on its 
records regarding the policy, both long after its delivery, were not 
admissible as evidence regarding it. 

Instructions that possession of the policy by the insured was presump- 
tion of its acceptance, but the question must be determined from the 
evidence, and that if it appeared that the policy had been delivered 
by the agent the presumption was that the premium was paid and 
that, in order to overcome it, the jury must find the contrary, sup- 
ported by the evidence, and that if the agent executed and deliv- 
ered the policy the law would presume its acceptance, did not put 
on the company the burden of proof on the whole evidence, but 
simply required that when the plaintiff had made a prima facie case 
by proof of delivery and possession, a finding to the contrary must 
be justified by the evidence. 


— Helbig vs. Citizens Ins. Co., 657. 


5. KNow.LepGE or ALIENATION—REvOCATION OF AUTHORITY. 


The policy provided that it should be void in case of any change in title 
without consent. The property was sold and the policy assigned to 
the purchaser without such consent. The assignment was made with 
the consent of a former agent. 

Heid, That mere knowledge of the assignment of the policy, without its 
consent would not bind the company. 


The same character of notice of the revocation of an agent in order to 
bind the public is necessary as that required in a dissolution of part- 
nership. The question of the sufficiency of the notice to one dealing 
with such agent is for the jury. 

Where sufficient notice of the revocation of the authority of a general 


agent had not been given and the insured dealt with him in good 
faith the company is liable. 


Held, That the mere verbal statement of such agent that he had continued 
to act after the revocation would not be competent as evidence, but 
any writing from the company bearing on the question would be 
admissible. 


—Gragg vs. Home Ins. Co., 271. 


6. KNOWLEDGE OF STATEMENTS IN APPLICATION AS TO HEALTH. 


Knowledge of a solicitor within the scope of his authority is knowledge 
of the company. Evidence regarding his soliciting in the community 
was evidence of his authority as a solicitor. 

Knowledge of the agent who solicited the application of misrepresenta- 
tion as to health estopped the company from setting up the misrep- 
resentation though the application provided that its statements 
should be binding, and that the company should not be bound by 
knowledge of the solicitor not contained therein. 

A statement of the court regarding its ignorance of life insurance and 
the smartness of the companies in evading rulings of the courts was 
not a charge regarding facts belonging to the jury. 

Evidence regarding admissions by the agent of a knowledge of the mis- 
representation was admissible. 

Evidence of an offer to surrender the policy to the agent on account of 
the health of insured was admissible. 


: —Rearden vs. State Mutual Life Ins. Co., 309. 
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7. Laasritry ror Premium Norte. 


Where the facts showed that an insurance agent procured an application 
blank from the authorized representative of another company on a 
brokerage basis, and had the same signed by an applicant and for- 
warded to the company, which rejected it, and the applicant had been 
induced to give a note for the premium to the agent which was trans- 
ferred to innocent third parties, and no receipt for advanced premiums 
as required by the policy had been given, and the facts did not show 
that the agent had been employed by the company, and the applica- 
tion was rejected, the company cannot be held for the fraudulent acts 
of the agent and made liable for the note where it was for some 
time ignorant of the facts, under the civil code of Montana. 


— Weidenaar vs. New York Life Ins. Co., 231. 
8. Recovery Back 1n CAsE oF FRAUD BY. . 


Where a party is induced to accept a policy on the fraudulent repre- 
sentation of the agent that he will get his money back with interest 
at the end of five years, and at the end of that time was induced by 
similar representations to remain in the company for another term 
of five years, a continuation of the premium payments after fail- 
ing to receive the money at the end of the first term did not waive 
his right to recover back the money paid. In such case he may 
waive the right of action in tort for damages and recover for money 
had and received in an action before a justice of the peace who had 
no jurisdiction in an action for tort. 


—Stroud et ux. vs. Life Ins. Co. of Virginia, 627 
9. ReEscisstIon—UNSATISFACTORY PoLicy—CaNCELLATION. 


Insured agreed with a special agent for a ten-year endowment policy 
for a stipulated cash payment and a note for the balance of the first 
premium, and the annual premiums thereafter. The cash and note 
were placed in escrow in the hands of the bank until the insured re- 
ceived a satisfactory policy. The agent brought to insured a policy 
which, on its face, purported to be the one agreed on, and persuaded 
the insured to consent to the payment over of the cash by the bank, 
part of which was at once forwarded to the company. The policy 
was promptly examined by an expert and found to differ in very 
material respects from that agreed on, whereupon the insured de- 
manded at once the substitution of a proper policy by the agent or 
the return of his note and money, notifying also the bank and the 
company of the facts and demanding the return of the money from 
the latter after tendering back the policy. The agent and company 
refused to comply. 


Held, That though the insurer might have an independent cause of ac- 
tion against insured on another transaction, the insured was entitled 
to a cancellation of the policy and a return of the money and note. 

Held, That a letter from the agent to insured, stating that the policy 
was that applied for was inadmissible for the agent as evidence. 

Held, That where insured was unfamiliar with life insurance, and was told 
the rates by an agent, he is not chargeable with a knowledge of 
their reasonableness so as to show a want of equity in his suit to 
rescind the contract. 

Held, That the company could not set up lack of authority on the part 
of its agent as a bar to the suit. 

—Glassner vs. Johnston et al., 172. 


10. RicHr To CommMIssIons, 


Where typewritten provisions are inconsistent with the printed form 
controlling, then the former will prevail. 


An agent’s contract provided that he should be entitled to commissions 





1066 Insurance Law Journal. [Dec., 


on first or renewal premiums collected “up to and including 

year of insurance, should his agency continue so long”, at specified 
rates. A subsequent clause provided that if he secured during the 
first twelve months a certain amount of new paid-for insurance he 
should be entitled to 5 per cent on the renewal premiums for the 
second year, and for each year additional specified amount of insur- 
ance he should be to have the renewal extended to include an addi- 
tional year of insurance. 


Held, That he was entitled to commissions under the latter clause though 
his agency had terminated. 


—Heyn vs. New York Life Ins. Co., 854. 


See Accrpent 5; ApDsJustTmEeNT; AppLicaTion 12, 14, 15; Broker; CANCELLA- 
TION 1; INcuMBRANCE 1; INDUSTRIAL Po.icy ; INsoLvENcY 3; Iron SaFE 3; 
Premium ; Premium Note; Prouieirep Risk; RerormatTion; Risk 3 ; Va- 
CANT 2, 


Miscellaneous Decisions (Agent)—Pages 189, 191, 286, 474, 671. 
ALIENATION. See AcEnt 5. 


APPLICATION. 


1. As Part or Conrract—Proors oF Drata. 


Under a statute providing that no company shall make any contract or 
agreement as to the policy other than is plainly expressed therein, 
conditions in the application cannot be treated as part of the con- 
tract unless incorporated expressly, or by reference, in the policy. 

When failure to furnish proofs of death cannot be pleaded. 

— Manhattan Life Ins. Co. vs. Verneuille, 892. 


2. CONCEALMENT OF LIMITATION IN. 


The time within which suit can be brought may be limited by agree- 
ment inthe policy, though the period is less than that prescribed by 
statute; such limitation may be incorporated in the policy by ref- 
erence and is applicable to an infant. 

Where such limitation in the application was incorporated by reference 
in the policy and the complaint alleged that the contents of the 
application were willfully and fraudulently concealed from the 
plaintiff for the purpose of delaying action until too late, and that 
she was unable to procure a copy of the application in time, the 
mere averment of concealment and fraud was insufficient in the ab- 
sence of an averment of facts on which to predicate relief from the 
consequences of the delay. 


—Gillvs, Manhattan Life Ins. Co., 526. 
3. Lex Locrt or Contract—ANSWERS AS TO INTOXICANTS. 


The statute provided that answers in the application made in good 
faith must be material in order to avoid the policy. 


Held, That the provision must be liberally interpreted in determining 
whether such statement was material, though if material and false 
forfeiture will follow regardless of bad faith. 

Held, That a stipulation in the policy that it is subject to the law of an- 
other state will not be allowed to defeat the statute. A corporation 


doing business in another state may be required to conform to the 
laws of such state. 


Where the policy was delivered in Maryland to a citizen of that state 
and the first premium was paid there it is a Maryland contract. 
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Held, That the burden was on the company to show that answers were 
material and not made in good faith. Where the truth of falsity is 
established by clear and uncontroverted evidence a court may so 
rule. 


The evidence in this case held to show that answers as to the use of in- 
toxicants and employment of a physician were untrue and, as a gen- 
eral rule, answers as to the latter, except for trifling disorders, are 
material. If the misrepresentation materially affected the accept- 
ance of the risk the finding should be for the company, regardless 
of the cause of death. 

Where insured was treated for cirrhosis of the liver, which tends to de- 
stroy the physical health and induce other diseases, and for delirium 
tremens, and he drank intoxicants very much in excess of the 
amount represented, false answers regarding these matters avoided 
the policy. 

— Mutual Life Ins. Co. vs. Mullen et al., 507. 


4. MISSTATEMENT AS TO PREGNANCY. 


Where the answer in the application and the medical report attached to 
the contract were made part of the certificate and were warranted 
to be true and the basis of the contract, a statement that she was 
not pregnant, if untrue, though both the applicant and the examiner 
were deceived as to her condition, and she died from other causes, 
defeated the contract. 


—Supreme Lodge Knights and Ladies of Honor vs. Payne, 324. 
5. Premium Nore 1n Case or NON-ACCEPTANCE OF, 


Where, in an action on a promissory note, execution and delivery of 
which is admitted, which was given for insurance, the contract and 
application contemplated the issuance and delivery of a policy, and 
none was delivered, on a defense of no consideration the defendant 
sustains the burden placed on him, by showing that he received no 
policy nor any notice that the application had been approved. 

Where an application for hail insurance provides that the insurance 
company shall not be bound until the application is accepted and 
approved at its home office, in a suit on a note given for such in- 
surance it is incumbent on the holder thereof to show such ap- 
proval and acceptance, or acts tantamount thereto, in order that he 
be entitled to recover. 


—Van Arsdale § Osborne vs. Young, 649. 
/ 


6. REPRESENTATIONS AS TO HEALTH. 


The insured warranted in his application that he had never been ill ex- 
cept of yellow fever, and was in 1903 overworked and suffered from 
insomnia and nervousness for two weeks, and had never used in- 
toxicants to excess. 

Held, That the evidence of three physicians was admissible to show that 
in October, 1903, he had suffered from acute mania due to intoxi- 
cants and overtaxation and worry, and had been incarcerated for 
safety. 

The policy provided that the truthfulness of each statement, by whom- 
soever written, and the sole basis of the contract, and any untrue 
statement or concealment shall avoid the policy. 

Held, That an immaterial misstatement would not avoid the policy. But 
a material statement must be true, irrespective of the applicant’s 
belief. 

—Fidelity Mut. Life Ins. Co. vs. Miazza, 810. 


7. SvaTeMENT As TO CARE OF PHYSICIAN. 


A statute provided that warranties in’ a policy should be regarded as 
representations which must be material in order to avoid it. 
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Ileld, That a misrepresentation need not necessarily contribute to the 
cause of loss in order to be material. Any fact which naturally in- 
fluences the underwriter in accepting the risk or modifying the rate 
should be so regarded. 

Held, That a statement in the application that the applicant has not with- 
in two years been under the care of a physician is material. 

Held, That a prescription given by a physician as a result of an inquiry 
or examination need not necessarily amount to being under his care, 
but if the applicant through apprehension as to his health consulted 
a physician, and engaged him for regular treatment, though not 
bed-ridden, he was under his care within the meaning of the policy. 

—Bryant vs. Metropolitan Life Ins. Co., 354. 


8. STATEMENT OF EARNINGS. 


An amendment to its pleadings by a company, setting up that the contract 
was that of another state, but furnishing no explanation as to why it 
had not been set up originally, may be disallowed at the discretion 
oi the court. 

The statute provided that all statements in the application should be 
deemed representations, and must be material to avoid it. The policy 
insured a fixed sum in case of accidental death or serious accident, 
and a weekly indemnity in case of minor accidents, in accordance 
with the earnings of insured. 

Held, That en overstatement of the earnings was not material where the 
accident was serious and called for a fixed sum. 

Where the evidence was conflicting a verdict as to the character of the 
accident will not be disturbed. 


—Atna Life Ins. Co. vs. Claypool, 302. 
9. STATEMENTS AS TO DISEASE. 


Under the statute of Kentucky statements in the application are sirply 
representations, which must be material or fraudulent to avoid a 
policy. 

In order to be material the statement must, in the judgment of careful 
and intelligent persons, be such as to substantially increase the risk. 

The fact that the insured suffered slightly from niles does not invalidate 
a statement that he had never had anv disease or infirmity. 


— United States Health and Accident Ins. Co., 200. 
10. STaTEMENTS As TO HEALTH. 


Where the statements in an accident application as to health are war- 
ranties they must be true in order to recover, but where prepared 
by the insurer they must be liberally construed in the interest of 
insured, 


Where an answer purports to be complete a misstatement avoids the 
contract, but where the answer is simply imperfect the imperfection 
is waived by the issue of a policy. 

Where the answers are simply V-shaped check marks, their meaning 
was for the jury. 

Where extraneous evidence is needed to construe ambiguous words the 
construction is for the jury. 

The policy insured against external injuries through violent and_acci- 
dental means, independent of all other causes. An accidental injury 
of the leg caused abrasion resulting in blood poison and death. 

Held, That the death was accidental within the meaning of the policy, 
the death being caused by the accident and not the disease as an 
independent cause. 


Bodily infirmity means a settled disease probably resulting in an impair- 
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ment of health and not a mere temporary disorder resulting from dis- 
turbed function, where used in an accident policy. 


Whether insured was in sound health is for the jury. 


A warranty against having had bronchitis means a chronic trouble not 
yielding readily to treatment, and tending to impair health, not an 
acute attack from which he had completely recovered. 


Repudiation of liability under the policy waives the limitation clause. 
—French vs. Fidelity § Casualty Co., 385. 


11. SvTaTeEMENTs as TO HEALTH, 


Whether the insured had any previous serious illness, or suppressed ma- 
terial facts or fraudulently concealed material facts in filling out 
his application, were questions for the jury. 


Where the application was made a warranty by incorporation in the con- 
tract, statements in the application that he had had no serious pre- 
vious illness except those pertaining to childhood were warranties. 

Serious illness means usually such as permanently impairs the constitu- 
tion or increases the risk, but does not include such as might end 
fatally if no such permanent impairment follows. 


Where warranties in the application must under the statute be material 
or made in bad faith in order to be a ground of forfeiture, an imma- 
terial misstatement, if made in bad faith, may work forfeiture. 


A request for instruction which implies that the jury must find for the 
defendant, where the issue was one of fact as to previous serious 
illness, was properly refused. 


—Keiper vs. Equitable Life Assur. Soc. of U. S., 408. 
12, SvraTeMENts as TO HEALTH—WAIVER BY AGENT—JNCOMPLETE CONTRACT. 


The applicant agreed in the application that he was in good health, that 
the application should be part of the contract and that the policy 
should not take effect until delivered and the premium paid while 
in good health. The policy was delivered to his father after his 
death and the applicant was fatally ill when the premium was paid. 

Held, That the policy was invalid. 


The application provided that the agent could not waive any of the 
policy provisions. The policy was left with a third party by the agent 
with a statement to a friend of the applicant who procured it from 
such party after the death of insured, with the agent’s consent, that 
it was good even if the applicant was sick. 


Held, That the company was not estopped from setting up that the con- 
tract was not complete. 


— Powell vs. Prudential Ins. Co. of America, 421. 
13. WarRaNTIES AS TO HEALTH—PROoF or DeatH As EvIDENCE. 


The insured warranted in the application that he had no kidney disease, 
but-died of that trouble about three months later. There was evi- 
dence that he was in sound health at the date of application, or, ‘if 
not, had not intentionally misrepresented, and that any misstate- 
ments did not tend to increase the risk, which was necessary under 
the statute to render them material. . 

Held, That a refusal to direct a verdict for the company by the court 
was not error. 


The application provided that the statements in proofs of death should 
be evidence for the company but not against it. 

Held, That a sworn statement in the proofs by the attending physician 
of insured that he died of kidney disease of long standing was a 


mere opinion which, while evidence for the company, was not bind- 
ing against the insured. 
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The statute provided that no representation or warranty in negotiating 
the contract should be deemed material or defeat the policy unless 
made with intent to deceive, or increased the risk. 


Held, That the statute made warranties not contained in the policy 
mere representations, but did not affect such as were contained 
therein to which the common law still applied, and the burden of 
proof was on the company to show fraud or materiality in case of 
those not contained in the policy. 


—-Barker vs. Metropolitan Life Ins. Co., 439. 
14. Waiver By AGENT. 


The application stipulated that the answers were true, and were the basis 
of the contract, and if false the policy should be void; that only the 
officers had authority to determine whether the policy should issue, 
and no statements of the soliciting agent should be binding unless 
presented in writing to the officers. The applicant falsely stated that 
he has never had paralysis, while the agent had knowledge to the 
contrary. 

Heid, That knowledge by the company would be a waiver of the misstate- 
ment, but such knowledge of the soliciting agent, when not com- 
municated to the company, was not knowledge of the latter. The 
agent had no authority to waive the misrepresentation. 


Held, That the issue of a policy under such conditions was not a waiver 
of the misrepresentation. 
—Iverson vs. Metropolitan Life Ins. Co., 8. 


15. Watver or DeFects IN—AUTHORITY OF AGENT—KNOWLEDGE OF ADJUSTER. 


Where an insurance company accepts an application for insurance and 
acts upon it, and writes a poficy based upon the information con- 
tained therein, it is bound by such application and information, and 
cannot avoid the effect of the same upon the ground that it is a 
rule of the company not to receive or accept applications, 


Where an insurance company receives an application for insurance, and 
writes and delivers a policy by reason thereof, and does not ad- 
vise the insured that it does not receive applications, or that the 
application was defective or insufficient, the company will not be 
permitted to repudiate or disregard the application or the effect 
thereof. 

The issuance of a policy of insurance upon a written application is a 
waiver of all matters of form or completeness of answer to all ques- 
tions contained in said application. 

An insured, receiving a policy of insurance in response to a written 
application therefor, in which questions are asked and answers given, 
has a right to presume that the policy is in accord with the appli- 
cation, and that the answers and disclosures made in the application 
are sufficient to authorize the company to issue the policy, and the 
applicant is not required to return the policy because of conditions 
in it which might seem in conflict with the application. 
agent of an insurance company who solicits insurance, takes the 
application, receives the premium and delivers the policy, for these 
purposes at least, is the agent of the company, with full power to 
act with reference thereto; and if he writes down false statements 
after he has been truthfully informed, and after personal inspection 
of the premises, the information and knowledge of such agent will 
be imputed to the company. 

Where an agent has authority to receive an application for insurance, 
and has filled in the same and forwarded it to the company, who has 
accepted the same and issued a policy thereon and received the 
premium therefor, the company will be estopped from denying the 
sufficiency of the answers to questions in the application. 
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An insurance company which accepts an application from one acting as 
soliciting agent, and receives the premium for the policy through 
said agent, and writes a policy by reason of such application and 
the payment of such premium, thereby makes such person its agent 
for the purpose of receiving applications for insurance, and is bound 
by the acts of such agent, and his knowledge, while acting within 
the scope of his said authority, is the knowledge of the company. 

A provision in a policy that ‘in any matter relating to this insurance no 
person, unless duly authorized in writing, shall be deemed the 
agent of this company”, is waived by the company accepting an 
application from one who is not authorized in writing as the agent, 
and writing and delivering a policy upon said application and re- 
ceiving and retaining the premium therefor. 

Where a policy of insurance is delivered and accepted by the insured, 
it thereby becomes a contract between the parties, but its terms 
and conditions may be waived and modified by the application and 
the acts of the parties with reference thereto. 

Where an application for insurance contains certain answers to ques- 
tions propounded and the omission to answer other questions, and 
the policy is written, based upon that application, which is the only 
information the insurer has, such application becomes a part of the 
contract of insurance, and the insurer is bound by the provisions 
and conditions of such application to the same extent and with 
like effect as the insured by the terms and conditions of the policy. 

Whatever knowledge an adjuster obtains within the scope of his au- 
thority as adjuster with reference to a breach of conditions prece- 
dent will be imputed to the company, and the recognition of the 
company of the validity of the contract of insurance after such 
knowledge is obtained, and a retention of the premium without 
offer to return it, amounts to a waiver of such breach of condi- 
tions. 

A provision in a policy of insurance to the effect that a waiver, to be 
effectual, must be indorsed in writing by an agent who has the au- 
thority to do so, is for the benefit of the insurer, and, like other 
conditions, may be waived or changed by the company. 


Oral testimony may be introduced to prove a waiver of a condition in an 
insurance policy. 
—Allen et al. vs. Phenix Assur. Co., 607. 


See AGENT 6. 


Miscellaneous Decisions (Application)—Pages 477, 1056. 


APPORTIONMENT. See ApsustMEent ; CoNTRIBUTION. 
APPRAISAL. See Arsirration 1, 


ARBITRATION. 


1. APPRAISAL WHEN VALID. 


The policy made an appraisal a condition precedent to an action. The 
arbitrators chose an umpire who conditionally consented to serve, 
but afterward refused. One appraiser, in the belief that the other 
refused to again attempt to select an umpire, made an ex parte ap- 
praisement with another chosen by himself. There was no bad faith. 


Held, That there had been no valid appraisal and an action to recover 
could not be sustained. 


—Baumgarth et al. vs. Firemen's Fund Ins. Co., 577. 
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2. EvipENce or DAMAGES. 


Where sufficient of the damaged property remains to give expert ap- 
praisers a knowledge of the character and value of the building, it is 
not necessary to receive the testimony offered by the parties inter- 
ested in order to the validity of their award. But where they are 
ignorant of the character of the property and it is totally destroyed 
it is necessary that they should give opportunity for the interested 
parties to be heard and their evidence to be presented. 

An arbitration need only to be fairly conducted, it is not necessary to 
follow technical rules. 


Appraisers chosen to estimate the value of a building are not the agents 
of those selecting them, thus precluding the latter from objecting to 
their findings. 


—Carlston vs, St. Paul F. § M. Ins. Co., 366. 
3. VALIpITy oF AWARD. 


Where the umpire chosen notified the appraisers that he would not con- 
sent to serve unless allowed to consult an expert builder, such 
consultation did not invalidate the award. 


Where the policy provided that the award of any two of the appraisers 
should be binding, an award made by two in the absence of the other 
is valid. 


— German Ins. Co. vs. Hazard Bank, 481. 


Miscellaneous Decisions (Arbitration)—Page 286. 


ASSESSMENT. 
1. AcTION IN ABSENCE OF. 


The policy of a mutual company provided that no suit should be brought 
until an assessment was made, and the company refused to assess, 
denying liability. 

Held, That suit could be brought for breach of contract and to recover 
the same amount as if an assessment had been made. 

— Batson et al, vs. South Carolina Mut. Ins. Co., 25. 


2, Errect or Rerusat To Pay—Proors or DeatH as WAIVER. 


Refusal to pay ar assessinent solely on the ground of its increase, while 
not claimirg it to be illegal, and formal notification to the company 
of withdrawal, was an abandonment of the policy which precluded 
recovery. 

Where forms of proofs of death were furnished by the company to the 
beneficiary with a statement that they were without prejudice, and 
that the policy had lapsed, it was not estopped from asserting the 
lapse. 

—Roth vs. Mutual Reserve Life Ins. Co., 972. 


Sce Deposrr. 


Miscellaneous Decisions (Assessment)-—Pages 189, 479, 767. 
ASSESSMENT COMPANY. See Rernsunance 2, 


ASSIGNEE. See Wire's Poricy, 3. 


Miscellaneous Decisions (Assignee)—Page 95. 


ASSIGNMENT. See Wire’s Pottcy 1. 
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AUTOMOBILE. 
LIABILITY FOR INJURIES. 


A party has the right to protect himself by insurance against the result 
of uncertain litigation. 


A company insuring the owner of an automobile against liability for ac- 
cidents cannot be restrained from appearing and conducting the de- 
fense of the owner in a suit for injuries inflicted by the automobile 
on the ground of maintenance. 


—Gould vs. Brock et al., 816. 


AWARD. See Arsrrratton, 3. 
BAILEE. See Susroeatron. 


BENEFICIARY. 
In CasE or CHILDREN AND GRANDCHILDREN UNDER WIFE’s Poticy. 


The plaintiff in rule sued for the possession of two insurance policies 
made in favor of the surviving children of the insured and others. 

The defense in rule sets out that the grandchildren are entitled to a 
proportion of the proceeds on these policies corresponding to their 
interest in the succession of the insured. 

The beneficiaries are the surviving children. The three children who 
departed this life prior to the insured are not included among the 
beneficiaries, nor the grandchildren. 

The words used to designate the beneficiaries show that the surviving 
children were those intended. The policy provided, further, if there 
are no surviving children, then to the executors, administrators or 
assigns of the insured. 

The assured made the policy payable to his wife; if she died, then to 
the children surviving, then to his succession, without reference to 
grandchildren. 


— Succession of Roder, 908. 


See BenEvoLENt Society 3, 4,9; InpustrraAn Poticy 2; Mutuat INSURANCE ; 
Wire’s Poricy 1, 2. 


Miscellaneous Decisions (Beneficiary) —Pages 95, 189, 190, 474, 476. 


BENEVOLENT SOCIETY. 
1. ABSORBTION OF ANOTHER SOcIETY—RECEIVERSHIP. 


A fraternal beneficiary association organized under the laws of this 
state has no authority to purchase the business and assume the risk 
of another association of like character. 


Where a fraternal beneficiary association obtains possession of the 
funds of another association of like character, it cannot defend an 
action for conversion on the ground that the acts by which it se- 
cured the funds were not within its corporate capacity. 

One who aids and assists in the wrongful taking of chattels is liable for 
the conversion thereof, though he acted as agent for another. 

The recital of jurisdictional facts in an order appointing a receiver is 
prima facie evidence of the existence of such facts. 

Where all the property, books and records of a fraternal beneficiary as- 
sociation organized under the laws of another state are brought 
into this state, and the business of the association is attempted to be 
here carried on by persons assuming to act as the officers or agents 


VoL. XXXVII.—68. 
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thereof, the courts of this state have power to appoint a receiver to 
administer the property of such association. 


—Starr vs. Bankers’ Union of the World et al., 746. 


2. ACCEPTANCE OF Dues As WaAIvER oF Liquor SELLING. 


The laws of a benevolent society made any party engaged in selling in- 
toxicating liquor ineligible to membership and provided that the 
certificate of a member so engaged should be null and void without 
further action. A member with knowledge of this fact, being about 
to so engage, deposited with the secretary of a local lodge dues in 
advance, and the latter, with knowledge that he had so engaged, 
continued to forward the dues to the society. 


Held, That the secretary acted in excess of his authority as agent and 
participated with the members in perpetrating a fraud on the society, 
and the member stood suspended from all rights of membership and 
the society was not liable on his certificate. 

Held, That the failure of the society to return the dues did not affect 
the case where it appeared that there was no legal representative of 
the deceased member to whom they could be returned. 


Held, That a refusal to pay the claim only on the mistaken ground that 
the member was so engaged at the time of joining the society was 
not a waiver, 


—Hexom vs. Knights of Maccabees of the World, 865. 


3. CHANGE OF BENEFICIARY. 


The insured under a benevolent certificate has promised plaintiff, his sis- 
ter-in-law, that if she would care for him while sick he would 
make her his beneficiary, which she did, and was given the certifi- 
cate naming her as beneficiary. The rules of the society permitted 
the insured, upon the surrender of the certificate, to take out a new 
one naming another beneficiary. This he afterward attempted to 
do, but plaintiff refused to surrender the certificate, and he there- 
upon complied with the requirements of the order for the change 
of beneficiary in case of inability to surrender the certificate. 


Held, That regardless of the rules of the order, he had no right to change 
the beneficiary or receive a new certificate after the consideration 
for which the plaintiff had been named had been fully performed. 


Held, That objection could not be made by the society to the relation- 
ship of plaintiff after receiving dues with knowledge of it. 


—Stronge vs. Supreme Lodge, K. P., 501. 


4. CHANGE oF BENEFICIARY. 


The laws of a benevolent society provided that a member had no prop- 
erty right in the fund mentioned in the certificate, and the benefi- 
ciary had no vested right until the death of the member; that the 
member might change the beneticiary without his consent, and that 
the society should not be liable unless the member complied with 
its laws. A member took out a new certificate designating his son 
as beneficiary under an agreement that the latter should pay the 
dues, and the society, with knowledge of the facts, continued to ac- 
cept dues from the son. 

Held, ‘That the member could thereafter change the beneficiary or with- 
draw from membership. 


—Grand Lodge Ancient Order of United Workmen vs. Denzer, 726. 


5, Diviston or Funps 1n Cask oF SEPARATION OF LODGE, 


Under the constitution of a benevolent society, the Supreme Lodge had 
authority to divide the territory of a subordinate Grand Lodge into 
two or more Grand Lodges, and a lodge so divided was incorporated 
in a state comprised within its jurisdiction. 
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Held, That such incorporation did not exempt it from the laws of the 
order under which the division was made. 

Held, That such a subdivision was binding on the members of the Grand 
Lodge without any assent being needed from the latter. 


Held, That the rights of members of a Grand Lodge so set apart were 
property rights which an equity court would protect. 

Held, That an agreement between a lodge so set apart and the lodge 
from which it was separated, made before it had been incorporated, 
for an equitable division of the funds, would be enforced after its 
incorporation. 

Held, That in case of such separation by order of a superior body, the 
equitable interest of the lodge set off in the common funds would 
be protected. 

Held, Where the two lodges thus separated were incorporated in 
different states, the action of the superior body in setting off from 
the lodge in one state a lodge in another was not doing business in 
the statutory sense in the former state. 

Various questions of pleading and accounting considered. 

—Grand Lodge A. O. U. W. of Connecticut rs. Grand Lodge A. O. U. W. 

of Massachusetts, 1006. 


6. Expunsion ror NON-PAYMENT OF DUEs. 


A benevolent society has an inherent right to provide in its by-laws for 
the expulsion of members for non-payment of dues within a speci- 
fied time after notice, and that such non-payment shall ipso facto 
work expulsion. 


A member is presumed to know the charter and by-laws which enter into 
his contract. 


Where further action is required, however, to complete the expulsion it 
must be strictly complied with. 


In case of failure to pay within the time prescribed after notice, where 
the by-laws prescribe that it shall ipso facto work expulsion, the 
rights of the delinquent are forfeited. 


Where the by-laws of a local council provided as above, but the council 
without complying with its by-laws paid the amount to the society 
without a knowledge of the latter that the member had not paid the 
council, the latter acted as the agent of the member, and the pay- 
ment was not effectual to estop the society from setting up the 
non-payment. 


—Knights of Columbus vs. Burroughs, Beneficiary, 336. 


7. MermBer In Goop STanpinc. 


In the partition in a suit on a certificate issued by a benefit society, con- 
taining a contract of life insurance, the plaintiff alleged, in one 
paragraph, that the insured was a member in good standing and 
the certificate was in full force at the time of the death of the 
insured, and, in another paragraph, that the plaintiff had furnished 
defendant with proof of the death and_ performed all the conditions 
of the contract, and, in still another paragraph, that all assessments 
and dues were duly paid. In the answer the defendant denied that 
the insured was a member in good standing at the date of his death, 
and that the certificate was in full force, and also denied, in a gen- 
eral way, the allegations in the other paragraphs. Held, That the 
denial of the defendant was in due form, and the effect of the same 
was to place upon the plaintiff the burden of proving the allegations 
as made, notwithstanding they were general in their nature. 

—Supreme Lodge Knights of Pythias vs. Crenshaw, 17. 
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8. Non-PAYMENT OF DvEs. 


The burden of showing nonpayment of dues on a certificate of a benevo- 
lent society is on the society where the issue of the certificate and 
death of the member have been shown. 


Where insured was required to be in good standing at the time of death, 
the exclusion of evidence that he was in arrears in his dues and had 
been dropped from the rolls and was required by the constitution 
and by-laws to pay such dues in order to be in good standing, was 
error. 

— Wilkie et al. vs. National Council J. O. U. W. of United States of 


North America, 658, 


9. Rieuts oF BENEFICIARY IN CASE OF SUICIDE. 


In the written application for membership to an insurance association 
was the following:— 


“This application and the laws of the Supreme Tent now in force, or 
that may hereafter be adopted, are made a part of the contract be- 
tween myself and the Supreme Tent, and I, for myself and my bene- 
= or beneficiaries, agree to conform to and be governed there- 
by. 

In the certificate issued to him in which the association undertook to 
pay a certain amount to his beneficiary upon his death occurred the 
following :— 

“Provided he shall have in every particular complied with the laws, rules 
and regulations of the order governing members and their bene- 
ficiaries which are now in force, or may hereafter be adopted by the 
Supreme Tent, or the subordinate tent to which he belongs. * * *” 


A by-law of the association in force at the time of the issuance of the 
certificate contained the following :— 


“But no benefit shall be payable on account of the death of any mem- 
ber while engaged in a mob, * * * or py reason of death, the 
result of suicide, within two years after admission.” 

Thereafter, and some years before the death of the member, the associ- 
ation regularly amended its by-laws to read as follows:— 


“No benefits shall be paid on account of the death of a member when 
death was the result of suicide, whether the member taking his life 
was sane or insane at the time, provided that in case of suicide 
twice the amount of all assessments or month rates paid to the 
Supreme Tent by such member shall be paid back to the beneficiary 
named in the certificate, or to the person found to be entitled to 
receive the same, * * * which amount shall not exceed the face 
of the certificate * * * and such amount shall be the full amount 
that can be claimed in such case.” 


Held, That in such case the amendment to the by-laws is reasonable and 
is valid, and the member having come to his death by suicide, the 
beneficiary is entitled to recover upon the benefit certificate only 
twice the amount of all assessments or month rates paid to the 
Supreme Tént by him. 


—Knights of Maccabees of the World vs. Nelson, 986. 


10. Rieut to INcrEasEeD BENEFIT. 


The laws of a benevolent society provided that the benefit could be 
increased by application, surrender of the old certificate and exam- 
ination by the Grand Physician, upon whose approval a new certifi- 
cate should issue. 

Held, That upon compliance and the approval of the physician, there 
was no discretion in the society as to its issue, which was a mere 
ministerial act, and where a member died after its issue, but while 
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it was being held pending a further investigation as to her health, 
the society is liable. 


—Rancipher vs. Women of Woodcraft, 968. 
See Inpustruat Poticy 3. 


Miscellaneous Decisions (Benevolent Society)—Pages 95, 96, 180, 190, 
285, 476, 477, 479, 69, 670, 767 


BOND. See Surety. 
Miscellaneous Decisions (Bond)—Page 95. 


BOOKS OF ACCOUNT. 
Wuat Constitute - -[RoN Sars. 


The policy provided that a set of books should be kept, presenting a 
record of all business, including all purchases and sales for cash and 
credit. The statutes provided that substantial compliance with the 
policy was suificient. 

Held, that the burden of showing that a failure to itemize the sales for 
cash and credit in the books. where the gross daily sales were en- 
tered, was not a compliance with the policy, was on the company. 

Where the policy required invoices to be produced when required, or 
copies of them, and the purchases were entered in the books and no 
demand for such copies was made, failure to produce them was not a 
ground for forfeiture. 

Where a policy was issued before the passage of an act allowing attor- 
ney’s fees, such fees cannot be included in the judgment. 

—Arkansas Mut. Fire Ins. Co. vs. Stuckey, 126. 


See Iron Sare 2. 


BROKER. 
1. AGENCY OF—CANCELLATION. 


The policy was procured by brokers who, before its delivery to insured, 
were notified by the company of its intention to cancel. The prop- 
erty burned before the delivery of the policy to insured or it was 
notified regarding the cancellation. 

Held, That the brokers were only agents for procuring the insurance, and 
notice of cancellation to them was ineffectual. 

—Standard Leather Co. vs. Northern Assur. Co., 265. 


2. Wren AGENT oF INSURED. 


The plaintiff directed brokers to procure insurance for it without restric- 
tions as to the company. They procured the insurance from another 
broker who procured it from a third, who in turn procured it from 
the company. The loss occurred while the policy was in the mail en 
route tc the brokers of the plaintiff from the second broker. 

Held, That the original brokers were the agents of the insured, and the 
mailing of the policy to them was a delivery which made it in force. 

—Travelers’ Fire Ins. Co. vs. Globe Soap Co., 374. 


Miscellaneous Decisions (Broker)—Page 475. 
CANCELLATION, 


1. AvTHority or AGENTS TO SuBSTITUTE OTHER INSURANCE. 


The H. Company notified its agents to cancel a policy, who in turn no- 
tified their subagents, stating that they would try to place it else- 
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where. The subagents failed to notify the insured. The agents 
afterward placed the risk in the A. Company and sent the policy to 
the subagents to deliver, which they failed to do, and the risk 
burned shortly after, the insured holding the H. policy and being 
ignorant of the facts. 


Held, That the agents had no authority to cancel without notice to the 
insured, and it was too late after the fire for the latter to accept the 
substitution. The H. Company was liable for the loss. 


—itna Ins. Co. vs. Renno. 795. 
2. In Case or SURRENDER AND NON-PAYMENT OF PREMIUM. 


Where it appeared that insured declined to pay the premium charged, 
and after failing to obtain a reduction of rate paid what premium 
was then due and handed the policy to the agents as they understood 
to be canceled, he cannot claim that he merely surrendered it in 
order that the company might adjust and reduce the rate, and such 
claim will not be sustained where a fire occurred shortly after such 
surrender. 


—Zitna Ins. Co. vs. Robards Tobacco Co.’s Trustee, 571. 
3. TEnpDER oF UNEARNED PREMIUM—NOTICE. 


Under the cancellation clause in a standard policy of fire insurance, 
the company is not required to pay or tender the unearned premi- 
ums in order to bring, about a cancellation of the policy. 


Notice to effect cancellation need not be in writing. It may be verbal 
or oral. No particular form of notice is prescribed. It is only neces- 
sary that the company positively, distinctly and unequivocally indi- 
cate to the insured that it is its intention that the policy shall cease 
to be binding as such upon the expiration of five days from the time 
when its intention is made known to the insured. 


—Davidson vs. German Ins. Co., 427. 
See AcEnt 9, 


Miscellaneous Decisions (Cancellation)—Pages 476, 671. 
CERTIFICATE. See Sarery Fonp. 


CIVIL AUTHORITIES. 
Miscellaneous Decisions (Civil Authorities)—Pages 478, 672. 


COINSURANCE. See Contrisvtion. 
COMMISSION. See AaceEnr 2, 10. 


COMPROMISE. 
Errect oF THREAT. 


The refusal of a company to pay more than 50 per cent of the alleged 
claim on the policy, and threat that, unless accepted, it will com- 
pel insured to resort to the courts, will not sustain a claim for 
damages in excess of the claim and interest on the ground that it 
was a willful and fraudulent breach of contract. 


Refusal to fulfill a contract is not a tort, no matter what the motive. 
—Baumgarten et. al. vs. Alliance Assur. Co., 448. 


CONSTRUCTION. 


Miscellaneous Decisions (Construction)—Pages 383, 1056. 
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CONTRACT. 
CONSTRUCTION OF. 


A policy of insurance, being an instrument prepared by the insurer, 
should, in case of doubt as to its provisions, be strictly construed 
against the insurer and liberally in favor of the insured. The object 
of the contract being for indemnity against loss, it will be so con- 
strued, in case of doubt, as to support rather than defeat the indem- 
nity; as, however, in contracts jointly prepared by the parties thereto, 
if the terms of a ‘policy are clear and unambiguous, they will be taken 
in their plain and ordinary sense and no construction is necessary. 

If the parties to an ambiguous contract have subsequently acted upon it 
in such manner as to indicate their mutual intent therein or under- 
standing thereof, a court, in construing such contract, should as a 
rule adopt the construction indicated by such action. 

—Fire Ass’n of Philadelphia vs. Taylor, 130. 


See ENTIRE Contract ; Lex Locr 1. 


Miscellaneous Decisions (Contract)—Page ror. 


CONTRIBUTION. 


BETWEEN SPECIFIC AND GENERAL Pottcres UNDER CoINSURANCE CLAUSe— 
OTHER INSURANCE. 


The policy provided that it should not attach until all the specific insur- 
ance was exhausted. There were other policies on the property 
destroyed and other property with the coinsurance clause, some 
providing that they should not be liable for a greater proportion 
than the amount of the policy bore to 90 per cent of the value, and 
others than the amount bore to the whole value. The insurance 
was less than the value of the property burned, and only a portion 
of the loss could be collected. : 

Held, That the fact that the other policies had only been exhausted as 
to the amount recoverable on this property, and were still liable for 
losses that might occur on other properties did not justify a claim 
that the specific insurance had not been exhausted, and therefore 
that this policy was not liable. The specific insurance must be re- 
garded as exhausted when all that can be collected on it has been 
collected, and the policy in question was liable for the balance. 

—Cutting Ins. Com’r vs. Atlas Mut. Ins. Co.—In re Downs, 924. 


CREDITOR. See InsuraBieE INTEREST 3, 4. 


CRIME. 
Deata ror Capita Orrence No DEerence AGAINST REcovERY—Pustic Potuicy. 


The legal execution of the insured in Illinois for a capital offense is, in 
Illinois, no defense to an action for recovery on a policy issued on 
his life in the absence of a special stipulation to that effect. The 
principle that such recovery would be against public policy cannot 
be sustained in that state. The statutes of descent in that state do 
not recognize such doctrine, and have wholly superseded the com- 
mon law rules. 

Where a previous action had been brought in another state, but had 
been dismissed without prejudice instead of going to final judgment, 
the plea of res judicata cannot be set up. 

— Collins vs. Metropolitan Life Ins. Co., 915. 


See Deatu. 
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DEATH. 
1. By Hanps or Justice or IN VIOLATION oF Law. 


Even though the killing by the husband of the paramour of the wife be 
under such circumstances that the law would class the act as justi- 
tiable homicide, such killing is not at the hands of justice, either 
punitive or preventive. Death by the punitive hand of justice is 
when the law commands the killing. Death by the hands of pre- 
ventative justice is where the Jaw permits the killing. In each in- 
stance the killing must be by some person authorized to carry out 
the commands of the law or who is permitted by the law to do the 
act in the advancement of public justice. 


A policy of life insurance contained the stipulation that “if death is 
caused or superinduced at the hands of justice or in violation of or 
attempt to violate any criminal law’, the insurer would not be 
liable for the full amount of the policy, but only for an amount to be 
computed according to a mode prescribed in the policy. The insured 
was slain by a husband, either while he was attempting to have 
sexual intercourse with the wife, or immediately after the act of 
sexual intercourse was complete. Held, That the death of the in- 
sured was not caused or superinduced in the violation of, or attempt 
to violate, any criminal law, within the meaning of the policy as 
properly interpreted. 


—Supreme Lodge Knights of Pythias vs. Crenshaw, 17. 


2. PRESUMPTION OF. 


The rules of law stated on the former hearing of this case are reaffirmed. 


The evidence of additional inquiries for the missing man, the widely 
extended publication of an offer of reward for information concern- 
ing him, the notoriety of this prolonged litigation, and the further 
lapse of time were proper matters of consideration in determining 
whether death should be presumed. 

While the parents were bound to exercise reasonable diligence in their 
search, they were not required to prove conclusively that he was 
dead. They were only bound to produce such evidence as would 
fairly lead to this presumption. 

—Modern Woodmen of America vs. Gerdom et al., 862. 


See Crime. 


DELIVERY. See Premium 5. 


Miscellaneous Decisions (Delivery)—Page 287. 


DEPOSIT. 
Duties oF SUPERINTENDENT IN CASE OF ASSESSMENT Law. 


The statute of New York which authorizes an assessment company to 
deposit securities with the Insurance Superintendent, to be held for 
the benefit of its members under a deed of trust, does not impose on 
him any duties in connection with its distribution in the absence of 
provisions in the deed. They are subject to orders of the court ad- 
ministering the estate of the company when declared insolvent. 


—Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 1002. 


DESCRIPTION. See Apprrron. 


DISCRIMINATION. See License. 
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DISEASE. See Accrpent; APPLICATION ; HEALTH. 
Miscellaneous Decisions (Disease)—Page 474. 


DUES. See Brenevouent Society 2, 6, 7. 


EARTHQUAKE. 
1. Wuen Cause or Loss—ExpLosion—EvIpDENCE. 


The policy insured against loss by fire, but excepted any loss or damage 
which might be caused directly ocr indirectly by earthquake. The 
evidence was contradictory whether the loss was due to fire or to 
the earthquake in San Francisco. 

Held, That the exception was legal, and should be enforced. The con- 
tract must be construed according to the ordinary and popular 
meaning of its terms. 

Held, That if the earthquake was the proximate cause of loss, although 
the property was destroyed by fire, the policy was exempt. 

Held, That a proximate cause is not necssarily that which is nearest to 
and immediately produces the effect, but which is the dominant 
factor, the cause which naturally and in unbroken sequence, without 
a new cause, produces the effect. It is the cause to which the effect 
is attributed by the rational judgment of mankind, and not a mere 
incident or instrument of a superior cause. 


Only that degree of certainty in the proof is required as produces moral 
conviction in an unprejudiced mind. 

The burden of proof that the earthquake was the cause of the loss is on 
the company. It is not sufficient to show that it produced condi- 
tions which resulted in the loss, as through the breakage of water 
mains. 

If the earthquake directly or indirectly caused fires in other buildings 
whose spread caused the loss, the company is not liable. 

Where the policy covered loss from fire caused by explosion, the com- 
pany is not liable if such explosion was caused by the earthquake. 

The preponderance of evidence is not necessarily determined by the 
number of witnesses. Its credibility must also be considered. The 
testimony of experts, like that of other witnesses, must be given only 
such weight as it is entitled to. 

The testimony of witnesses must not be discredited in other respects 
because it may be false as to certain facts honestly stated, but con- 
cerning which the excitement incident to an earthquake may result 
in a false impression. 

[The jury found in favor of the companies.—Ed. Ins. L. J.] 

-—Richmond Coal Co. vs. Commercial Union Assur. Co., 97. 


2. WHEN THE CausE oF FrrE Loss—EvIDENCE As TO. 


The policy provided that it should not be liable for a loss caused di- 
rectly or indirectly by earthquake. There was evidence of fires in 
the vicinity of the property destroyed which were caused by an 
earthquake whose spread resulted in the loss in question. ‘ 

Held, That if the fire would not have occurred except for the earthquake 
the company was not liable. 


Held, That a fire started by an earthquake and spreading directly with- 
out any interyening cause to the property is caused directly by 
earthquake, while a fire started from a cause which would not have 
existed except for the earthquake is indirectly caused by earthquake, 
and in either case no liability attaches if proximately so caused. 

Held, That a proximate cause is the dominant cause, beyond which the 
law makes no inquiry, and if the fire through the nearest cause was 
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the mere instrument or incident of the eaarthquake, the latter was the 
true cause, 


Absolute certainty as to the cause is not necessary; moral certainty which 
produces conviction only is required. It is not necessary for the 
company to show that the loss could not possibly have occurred ex- 
cept from the earthquake. But neither is it enough to show that 
the loss would not have occurred but for the earthquake, the latter 
must be the dominant cause to relieve from liability. All the facts 
and circumstances must be considered as to the number of fires and 
the possible sources of their origin, and whether any reasonable 
cause Other than the earthquake existed. 

If the fire was spread from the premises of other parties and it is im- 
possible to determine whether the earthquake was the cause, the 
policy is liable. 

The burden of proof is on the company to establish the earthquake as 
the cause of loss, but where the evidence is enough when standing 
alone to sustain such a conclusion, the burden shifts to the insured 
to show that the fire was not so caused, but was due to some other 
cause. 

Preponderance of evidence is not necessarily determined by the number 
of witnesses, but by the weight of the testimony itself as given, as 
shown by the opportunities of the witnesses to know the facts and the 
probable truth of their statements. 

Mere mistake of a witness honestly made does not necessarily dis- 


credit his testimony in other respects, while it calls for added cau- 
tion in accepting it. 


—Board of Education vs. Alliance Ins. Co. of London, 530. 
EMPLOYER. See Premium 8. 


EMPLOYERS’ LIABILITY. 
1. Notice. 


An employer’s liability policy required immediate notice of an accident. 
A driver, under the supervision of a representative of employer, 
reported it to his supervisor, but he neglected for some time to 
report to the employer. 

Heid, That the employer was not responsible for failures of its subordi- 
nate drivers to report, but was responsible for the neglect of its su- 
perior agent, chargeable with the duty of reporting it to his principals. 

— Woolverton vs. Fidelity § Casualty Co., 193. 


2. Rervusat To DEerenp Suit —LIABILITy FoR ExPLosion. 

The refusal of an employers’ liability company to defend a suit against 
an insured employer on the ground of no liability did not relieve it 
from the conclusiveness of the judgment rendered. 

The employer permitted an outside party to use his furnace for experi- 
ments, and a resulting explosion injured an employee. 

Held, That a tube filled with metals and other substances of an_ex- 
plosive character was an explosive within the meaning of an indem- 
nity policy, and a recovery of the employee against the employer was 
conclusive of his breach of warranty against the use of explosives 
in his indemnity policy. 


—B. Roth Tool Co. vs. New Amsterdam Casualty Co., 833. 
3. SATISFACTION OF JUDGMENT. 


An employers’ liability policy provided that it should only be liable for 
loss actually paid by insured in satisfaction of a judgment. 
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Held, That the giving of a note in satisfaction of such judgment was a 
payment within the policy. 
—Seattle § S. F. Ry. & Navigation Co. vs. Maryland Casualty Co., 799. 


Miscellaneous Decisions (Employers’ Liability)—Pages 475, 478. 


ENTIRE CONTRACT. 
MISREPRESENTATION OF TITLE. 


A policy insuring in specific sums a dwelling and the goods therein 
provided that the “entire policy” should be void if the interest of 
the insured in the property was not truly stated. The insured mis- 
represented his title. 

Heid, That the risk was entire, regardless of the use of word “entire” 
or the premium being entire, and the misrepresentation affected the 
whole policy. 

Held, That a retention of the premium after the loss and a denial of 
liability was not a waiver of the misrepresentation. 

Held, That the facts constituting waiver or estoppel must be pleaded 
when relied on by insured as to any defense otherwise available to 
the insurer. 

Goorberg vs. Western Assur. Co., 738. 


EVIDENCE. See Accrpent 4, 5; Acent4; APPLICATION 13; ARBITRATION 2 ; 
EARTHQUAKE 1, 2; Proor or Loss 1. 


Miscellaneous Decisions (Evidence)—Page 960. 


EXPLOSION. See EARTHQUAKE 1; Emproyers’ Liapmity 2; Proursrrep Risk. 


EXTENDED INSURANCE. 
CompvuTaTION oF—A Loan. 


The policy provided that if it should become void through the nonpay- 
ment of premiums the reserve should be applied for extended insur- 
ance, and in case of a loan on the policy the indebtedness should be 
paid from the cash surrender value, and the remainder paid in cash 
or applied in the purchase of extended insurance. The insured af- 
terward obtained a loan for the premium due, and defaulted in the 
payment of his premium. 

Held, That he was entitled to the dividend for the calendar year following 
the date of the loan in computing the extended insurance. 

Heid, That the company in making the loan was entitled only to 6 per 
cent interest, and any provision exacting a greater amount was 
usurious. 

Held, That the provision regarding the loan was invalid as a discrimina- 
tion against a policyholder effecting a loan for the payment of the 
premium, and in case of default, where the loan was unpaid, the 
amount of the debt with interest must be deducted from the reserve 
and the balance applied to the purchase of extended insurance. 

—Emig’s Adm’r vs, Mutual Benefit Life Ins. Co., 113. 


FOREIGN COMPANY. See Premium 13. 


FORFEITURE. 


Miscellaneous Decisions (Forfeiture)—Page 1056. 
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FRAUD. See Acent 8; INcuMBRANCE 1 ; Inon Sare 3; Proors oF Deats 1. 


Miscellaneous Decisions (Fraud)—Page 189. 
GASOLINE. See Proursirep Risk. 


HEALTH. 
1. EvIDENCE oF. 


The evidence of the health of insured in this case examined and found 
to sustain a finding that there was no fraud in the representations 
made, Where the evidence was contradictory a failure to accept the 
views of experts by the jury did not justify a setting aside of the 
verdict. 

—Commonwealth Life Ins. Co. vs. Dixon, 145. 


2. WARRANTIES OF, 


Where the question as to whether stetements regarding health in. the 
application were representations or warranties was ruled on by the 
court in favor of the iormer, and on this basis a finding of fact was 
made by the jury, a court on appeal will only inquire whether the 
ruling was correct. 

Where the policy contained warranties which it was claimed would, if 
enforced, inevitably defeat it, the intention to make warranties must 
so clearly appear that there is no other alternative. Otherwise the 
courts will seek for a construction that will tend to support the con- 
tract. 

Where the applicant denied that he had any of a long list of diseases, 
and warranted his statement to be true, a court will inquire whether 
such statement was false in any material respect, rather than treat it 
as an absolute warranty. 


In order to sustain damages of ro per cent, in case of appeal, it must ap- 
pear that the appeal was frivolous. 


—Minnesota Mut. Life Ins. Co. vs. Link et al., 152. 
See Acent 6; AppiicaTion ; DiszasE; Premium 13. 


Miscellaneous Decisions (Health)—Page 476. 


HEIRS. 
Miscellaneous Decisions (Heirs)—Page 475. 


INCOMPLETE CONTRACT. See Apprication 12. 


INCONTESTABLE POLICY. 
MISREPRESENTATIONS, 
Where the policy provided that it should be incontestable after one year 
if the premiums were duly paid, a claim that it was void for misrep- 


resentations as to health is barred where the insured was in good 
standing for more than three years. 


—Flanigan vs. Federal Life Ins. Co , 128. 


INCUMBRANCE. 
1. Fravup—Walver By AGENT—IRON SaFE. 


Where the defense was that the property was represented as free of in- 
cumbrance, whereas it was covered by a chattel mortgage, a charge 
regarding fraud was proper. 
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Where insured informed the agent that there was a small mortgage, 
but he had money enough to pay it, and the agent answered the 
question in the policy that there was no incumbrance, an instruction 
that the act of the agent was not a waiver was properly refused. 


Where the agent was authorized to receive premiums and countersign 
policies, and accepted processes of the courts, his knowledge that 
no iron safe was kept was knowledge of the company. 


The same general rules regarding the knowledge of an agent apply to 
an assessment as to an ordinary company. 


—Hankinson vs. Piedmont Mut. Ins. Co., 838. 


2. KNOWLEDGE oF CoMPANY. 


Sections 7973, 7974 and 7975, Rev. St. Mo. 1899 (Ann. St. 1906, pp. 3791, 
3792), provide that warranties of facts or conditions in certain appli- 
cations for and in certain policies of insurance shall, if not materia! 
to the risks insured, be deemed representations only. 


Warranties of facts or conditions in the applications for or in the policies 
of insurance specified in these sections which are material to the 
risks thereunder are unaffected by these provisions of the statutes. 


The materiality of any such warranty to the risk taken under it is a ques- 
tion for the court as a matter of law in every case where the char- 
acter of the warranty or the entire evidence relative to the materi- 
ality is such that a decision but one way may be lawfully sustained 
by the court. : 


It is for the jury when all the admissible evidence is such that a decision 
either way may be lawfully sustained by the court. 


A warranty regarding the existence or the amount of the incumbrance 
upon the property insured thereunder is material to the risk as a 
matter of law. 


Knowledge by the underwriter whether or not there is an incumbrance 
upon the property he insures and of the amount of any existing in- 
cumbrance thereon is always material to the risk. 


One of the conditions of a policy was that “if the interest of the as- 
sured be or become other than the entire unconditional, unincum- 
bered and sole ownership of the property, * * * this policy shall 
be void, unless otherwise provided by agreement indorsed hereon”. 
It was not otherwise provided by agreement indorsed thereon, and 
there was an incumbrance of $400 and interest upon the property. 
Conceding, as counsel for the plaintiff claimed, that this condition 
constituted a warranty, it was material to the risk as a matter of law, 
and the court erred in submitting the question to the jury. 


—Connecticut Fire Ins. Co. vs. Manning et al, 888. 


38. Return oF PREMIUMS. 


A policy insuring incumbered personal property was issued without 
knowledge of the incumbrance by the insurer, and provided that it 
should be void if the property was incumbered. 

Held, That the policy was void from its inception, and the company was 
not bound to return the premiums paid before its knowledge of such 
invalidity as a condition precedent to its right to avail itself of the 
defense. 

—Virginia Fire § Marine Ins. Co. vs. J. I. Case Threshing Mach. Co., 90. 


Miscellaneous Decisions (Incumbrance)—Page 6609. 


INDUSTRIAL POLICY. 


1. AvuTHOoRITY OF AGENT aS TO PREMIUMS—RELFEASE. 


There was evidence that the purty paying the weekly premium on an 
in‘lustrinl policy had a dispute with the collecting agent because 
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she claimed the premium had not been entered on the premium 
receipt book, and refused to pay further premiums, and that after- 
ward the assistant superintendent secured her consent to resume the 
payments upon his premise to correct the omission, which was not 
done. The policy stipulated that only such payments would be 
recognized by the company as were entered at the time on the book. 

Heid, That the assistant had authority to correct the error, and there 
was evidence to justify a finding that the failure of the entry was suf- 
ficiently explained. The company cannot repudiate its liability on 
account of the error. 

On the question whether a release was procured through fraud by the 
superintendent, and the instruction was that there was no evidence 
of fraud, and if the beneficiary knew that the settlement was a com- 
promise, and if the insurer took no advantage of her it was binding; 
but if there was a dispute, or she did not know the effect of the re- 
lease, or was misled by misrepresentation, the settlement was not 
binding, was correct. 

—MeNicholas vs. Prudential Ins. Co. of America, 158. 


2. CHANGE OF BENEFICIARY. 


An averment in case of an industrial company that the policy stipulated 
that payment might be made to the beneficiary named, or to certain 
other parties, was not defective in failing to state that no other bene- 
ficiary had been substituted. 

It is immaterial whether a notice of change of beneficiaries was signed 
on death bed of insured. 


— Metropolitan Life Ins, Co. vs. McCray, 1051. 
8. CoNnsTRUCTION OF STATUTE AS TO—BENEVOLENT SOCIETY. 


Section 3 of Act No. 65. p. 102, of 1906, after the word “except”, is in- 
consistent with and contrary to part of Act No. 105, p. 132, of 1808. 

Industrial life insurance companies cannot be required to comply with 
both Act No. 105, p. 132, of 1898, in that respect that it conflicts 
with Act No. 65, p. 101, of 1906, and also comply with Act No. 65, 
p. 101, of 1906. 

In that respect that there is conflict, Act No. 105, p. 132, of 1908, was 
enacted to safeguard the interest of shareholders in “mutual compa- 
nies” organized for beneficial purposes. 

Act No. 65, p. 101, of 1906, was enacted to enable the poor to organize 
companies to come to the relief of their members in case of sickness 
and for funeral expenses. 


Legitimately conducted (the court will not assume that such a company 
is not legitimately conducted; it will be time enough to so conclude 
when such a case will be presented) the members derive no profit 
from the corporation. 


The beneficial mutual companies and the stock insurance companies 
have to comply with Act No. 105, p. 132, of 1898. No good reason 
suggests itself in matter of interpretation to require industrial life 
insurance companies to comply with both acts, a requirement which 
these companies will not be able to comply with, as the revenues 
would not justify the expenditures, 

The lawmaking authority did not intend indirectly to hinder the form- 
ing of companies it directly authorized. 

“Life industrial companies”, as defined in the last-cited statute, is not far 
reaching in its scope as relates to returns. If there are manipulators 
who use them improperly and wrongly, and if there are no laws to 
prevent their abuse, it should receive further legislative attention. 

—State ex rel. Unity Industrial Life Ins. § Sick Benefit Ass’n vs. Michel, 

Secretary of State, 587, 
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INSANITY. See AccrDEnt 7. 


INSOLVENCY. 
1. JURISDICTION IN CASE OF. 


Under the law of Federal Courts, the court which first takes possession 
of the property of an insolvent corporation cannot be disturbed in 
its possession. ‘The jurisdiction of such court is not affected by a 
subsequent dissolution of the corporation by a State Court. 


Where the bill filed in equity in a Federal Court in a creditors’ suit 
charges fraud and insolvency, the court has jurisdiction to seques- 
trate the property, which will not be disturbed by a subsequent suit 
in a State Court for dissolution at the instance of the Attorney Gen- 
eral. The policyholders become creditors with the same rights as 
others to maintain suit for its liquidation. 


—Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 995. 
2. JURISDICTION IN CASE OF. 


Where, upon a suit by creditors of an insolvent life company, receivers 
have been appointed by a Federal Court and have taken possession 
of its assets, the jurisdiction of the court is not ousted by a subse- 
quent institution of a suit for its dissolution in a State Court at 
the instance of the Attorney General of the State. The fact that 
creditors had not reduced their claims to judgment and issued ex- 
ecutions on them may be waived by the corporation. 


— Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same, 999. 


8. Rieut or AGENTs TO RETURN PREMIUMS. 


Agents of an insolvent corporation in another state filed a bill for re- 
lief against an application for voluntary dissolution on the ground 
that they had paid returned premiums and had a right to be subro- 
gated to the reserve fund of the company in preference to other 
creditors, and their rights were threatened. 

Held, That the Illinois statute authorizing voluntary dissolution was 
constitutional, and it was not necessary that a controversy exist to 
confer jurisdiction on the State Court. . 


—Cullom et al. vs. Traders’ Ins. Co., 1053. 


See REInsuRANCE 1. 


INSURABLE INTEREST. 
1. His BrotHER-In-Law. 


Declarations of a person since deceased against his interest, and not 
made with a view to pending litigation, are admissible in evidence 
in any case. 


The admission of immaterial evidence, without harmful effect, is not 
cause for a new trial. 


One has no insurable interest in the life of his brother-in-law merely 
because of the existence of such relationship. 


“When a portion of a charge, which is complained of generally, con- 
tains several distinct propositions and one or more of the same is 
correct’ in the abstract, then the general assignment of error is not 
good, and will not be further considered, because it in effect improp- 
erly alleges that all of such portion is erroneous, and does not show 
to which of the propositions, the correct or the erroneous, it is in- 
tended to take exception.” 


it manifestly appears that the movant and his counsel, by the ex- 
ercise of ordinary diligence, could have obtained knowledge before 
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trial, of the alleged newly discovered evidence, it was not cause for 
a new trial. 
— Chandler vs. Mutual Life § Industrial Ass'n, 901. 


2. In Case or Lire Estate. 


Where a widow had a life estate in the property, with remainder to her 
children, she had an insurable interest. 

Where the holder of a life estate was present as a witness, a refusal to 
instruct as to the value of her interest based on the expectancy of 
lile, according to an annuity table, was not error, since the jury was 
authorized to consider also her condition of health. 

—American Central Ins. Co. vs. Leake, 147. 


3. Or CREDITOR. 


Plaintiff was the beneficiary, as creditor of a policy, on the life of his 
uncle, under an agreement with the latter that he should be insured, 
and that plaintiff should pay the premiums and be repaid his ex- 
penditures with interest and a certain sum in addition, out of the 
proceeds, and that the children of insured should be nominated as 
beneficiaries for the remainder. The insurance was effected in sev- 
eral companies, the children being named alone as beneficiaries in 
soine, in others conjointly with the plaintiff, and the plaintiff alone 
being named in the policy in suit. 

Held, That one having no insurable interest may be designated as the 
payee of a policy procured by another. 

Held, ‘That the insurance was effected on the insurable interest of the 
children, and such insurance could be effected by plaintiff as a trustee, 
even though he was named as beneficiary in some of the policies. 
The case was not affected by the fact that he was made sole bene- 
ficiary in one of the policies. 

Held, That plaintiff had an insurable interest as creditor, though his debt 
was less than the amount of the policy, end he was entitled to its 
payment from the proceeds of the insurance. 

Heid, That refusal to accept tender of a premium excuses further tenders. 

—Reed vs. Provident Savings Life Assur. Society, 206. 


4, Or Creprror—MortGaGEE—TRANSFER OF TITLE. 


The policy issued to and insuring a lumber company was payable to a 
National Bank, and provided it should be void in case of change of 
interest or title, or if the title was other than sole and unconditional 
ownership; also that if with consent of company an interest existed 
in favor of a mortgagee or othr party having an interest in the prop- 
erty, its conditions should apply in the manner expressed relating to 
such interest as might be written upon or indorsed on the policy. 

Held, That while a mere general creditor has no insurable interest in the 
property of the debtor, he may become the representative of the in- 
sured and be entitled to sue as such where made the payee, with a 
right of recovery, however, subject to the condition of the policy. 

Held, That the conditions of the policy as modified by any slip attached, 
applied to the interest of the mortgagee. 

Held, That the policy was avoided by a contract of sale transferring posses- 
sion and agreeing to convey title, which vested the equitable title in 
the transferee. 

—Vancouver Nat. Bank vs. Law, Union & Crown Ins. Co., 27. 


5. Or VENDEE. 


The owner contracted to sell to the vendee, receiving part of the pur- 
chase price and giving him possession and assigning to him the 
policy of insurance. 
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Heid, The vendee had an insurable interest, and where no part of the 
purchase money was due and unpaid, was entitled to receive the in- 
surance money, though insolvent. The vendor was not entitled to a 
decree that it should be paid to him or used for replacement. 

—Zenor vs. Hayes, 142. 
See Rariroap. 


Miscellaneous Decisions (Insurable Interest)—Pages 190, 670. 


INSURANCE COMMISSIONER. See Potricy 1. 
Miscellaneous Decisions (Insurance Commissioner)—Page 285. 


INTEREST. See Proor or Loss. 
INTOXICANTS. See Apprication 3. 
INVENTORY. See Inon Sare 1, 2, 3; Risx 1. 


IRON SAFE. 
1. INveENToRY. 


The inventory was burned, but insured produced a brief summary of the 
different classes of merchandise on hand in lump sums. 
Held, That this did not comply with a policy requirement that an inven- 
tory should be kept in a fireproof safe and produced. 
—Arkansas Ins. Co. vs. Luther, 655. 


2. Surricrency oF INVENTORY AND Books or Account. 


The policy required a complete inventory to be taken within thirty days, 
unless one had already been taken within a year, and that the last 
preceding one should be kept in a safe. 

Held, That where insured, on finding a part of preceding inventory had 
been destroyed, took and kept a new inventory, but not the portion 
left of the old, there was a sufficient compliance. 

Held, That failure to keep a merchandise account as required is cured 
where the accounts show the sales, and with an inventory and in- 
voice book show amount of goods on hand. 

— Arkansas Ins. Co. vs. McManus, 636. 


3. VaLuaTION—INVENTORY—F RAUD— WAIVER By AGENT. 


A denial of liability on the ground that insured was not the real owner, 
had over-valued his stock and failed to keep an inventory, justified 
an instruction regarding fraud on the part of insured. 

The by-laws provided that the agent had no power to waive the iron- 
safe clause, but the agent was authorized to receive premiums and 
transmit the policy when indorsed with his approval. 

Held, That his representation, when soliciting the policy, that the clause 
did not apply to a small business like that of insured was a waiver of 
the clause. 

Held, That the insured could not recover if he had falsely represented 
himself as the owner, but such representation was waived if the 
policy was issued with knowledge of the facts by the agent. 

Knowledge of such agent that no iron safe or books were kept was 
knowledge of the company. 

— Plunkett vs. Piedmont Mut. Ins. Co., 803. 


See Booxs or Account; INcumBRANCE 1; Lex Loct 1. 
VOL. XXXVII.-— 69. 
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JURISDICTION. See Insotvency 1, 2. 
LAPSED POLICY. See Premtom 7. 


LEX LOCI. 
1, Or Conrract—IRron Sars. 


A fire insurance contract made in Louisiana on property in that state 
and brought into another for the purpose of suit is to be construed 
as to the validity of the insurance and the construction of the iron- 
safe clause by the law of Louisiana. 


— ina Ins. Co. vs. Mount, 382. 


2. OF Poticy. 


The laws of Mississippi provided that all contracts for insurance on lives, 
property or interests in that state shall be deemed to be made 
therein. 

Held, That a policy made in another state must be construed according 
to the laws of Mississippi, regardless of its provisions. 

—Fidelity Mut. Life Ins. Co. vs. Miazza, 810. 


See Accripent 6; APPLICATION 3. 


LICENSE. 
REVOCATION — DISCRIMINATION, 


The license to do business issued by an Insurance Commissioner is dis- 
cretionary, and he cannot be compelled to revoke such license by 
mandamus on the ground that a policy issued by the company is, on 
its face, in violation of the statutes. 

Where the policy provides that a policyholder shall receive a certain an- 
nual percentage of the premium receipts of the company in consider- 
ation of information furnished by him regarding agents and risks, 
the contract is a violation of the statute forbidding discrimination 
in the advantages or benefits receivable on a policy. 


—Cole vs. State ex rel. Dist. Attorney, 67. 


Miscellaneous Decisions (License)—Page 285. 


LIMITATION. 
1, Errsecr or Writ or Error, 


The policy provided that no suit could be maintained unless commenced 
within a year of the fire. : 

Held, That where the original suit was in time, the limitation did not 
apply to writs of error sued out to review the proceedings, though 
such writs were now suits on the record. 


— Helbig vs. Citizens’ Ins. Co., 657. 
2. In Case or Accrpent Po ticy. 


The statute provided that the term within which action might be brought 
on an accident policy should not be limited to less than one year 
from the time the cause accrued. ‘The policy provided that it should 
be brought within six months after the disability terminated or be- 
came permanent. 


Held, That where the policy provided for a weekly payment in case of 
non-fatal injuries, for not more than fifty-two weeks, the cause of 
action in case of permanent disability accrued one year from the acci- 
dent, and a suit brought within six months thereafter was in time. A 
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statute providing that no stipulation in the policy issued by any com- 
pany limiting the time to less than one year after knowledge by the 
beneficiary applies to accident companies doing business within the 
state. 


—Kenny vs. Bankers’ Accident Ins. Co., 59. 


3. Ricut to Parp Up Poticy. 


Shortly after default in the payment of premiums the insured wrote to the 
company inquiring about surrender values, and the latter replied, 
stating the amount, but stipulating that unless specifically agreed, 
the statement would not be binding after six months. At the end of 
six months the company marked the policies void and so reported 
to the insurance department. Nothing further was done until more 
than five years later suit was brought to recover such values. 

Held, That notwithstanding a limitation of time in the contract, a suit 
within five years would have been in time, but further delay was 
laches, which barred recovery. 


Held, That the company’s action in treating the contracts as void did not 
excuse the laches, nor would an allegation that a demand would 
have been met by refusal excuse a failure to make such demand. 

—Davson vs. Equitable Life Assur. Soc. of United States, 179. 


4. Watver. 


Where the evidence shows an absence of good faith on the part of the 
insurer and an intention not to pay the claims the sixty-day limitation 
clause is waived, 


—Springfield F. § M. Ins. Co. vs. Reynolds, 306. 
See Action ; APPLICATION 2 ; Proors oF Loss 3. 


Miscellaneous Decisions (Limitation)—Page 285. 
LIQUOR SELLING. See Benrvo.ent Society 2. 
LIVE STOCK. See Risk 2. 


MAIL. See Premium 13. 


MEASURE OF DAMAGES. 
For Wroncorut ReEpupiatTIon oF Potuicy. 


Where the insured is in a condition of health to procure other insurance 
the measure of damages for the wrongful repudiation of a policy is 
the cost of procuring similar insurance in another company, less 
the cost of carrying the original policy, together with such profits or 
accumulations as might attach to it. 


— Krebs vs. Security Trust § Life Ins. Co., 136. 


See ARBITRATION 2, 


MEETING. 
Miscellaneous Decisions (Meeting)—Page 480. 


MEDICAL ATTENDANT. See Paysictan. 


MORTGAGE. See Titte 3; Trtte Insurance. 
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MORTGAGEE. 
KNOWLEDGE OF PoLticy—Acts oF MortGaGoR—PrRoors or Loss. 


The policy, in compliance with the mortgage, was taken out for the 
benefit of the mortgagee as interest might appear. 


Held, That the mortgagee was entitled to its benefits, although he had 


no knowledge of its existence until after the fire, and it was available 
to both parties, regardless of its possession. 


When such policy was in the standard form and provided that no act of 
any other person than the mortgagee or those claiming under him 
should defeat it, the right of recovery was not affected by a subse- 
quent conveyance of the interest of the mortgagor or any other acts 
affecting the interest of the mortgagee. 

An offer of payment by the company without interest or costs, several 
months after beginning of suit, was no defense to the suit. 

The duty of compliance with a provision regarding the furnishing of 
proofs of loss and arbitration rested solely on the mortgagor. The 
company, however, was not liable until such provisions had been 
complied with and an opportunity had been given to replace. 

—Union Institution for Savings vs. Phoenix Ins. Co., 43. 


See [NsurABLE INTEREST 4 ; TITLE 2, 6. 


Miscelianeous Decisions (Mortgagee)—Pages 478, 660, 672. 


MORTGAGOR. 


Miscellaneous Decisions (Mortgagor)—Page 287. 


MUTUAL INSURANCE. 
CHANGE OF BENEFICIARIES, 


Section 6638, Cobbey’s Ann. St., 1903, relative to mutual accident insur- 
ance companies, providing that any member shall have the right at 
any time with the consent of such corporation to designate a new 
and different beneficiary, held to require the consent of such corpo- 
ration, notwithstanding the by-laws of the company provide that a 
beneficiary may be changed upon the written application of the 
member to the secretary. 

A member of a mutual accident insurance association wrote a letter to 
the association requesting the substitution of a different beneficiary. 
In reply thereto the association wrote to him, requesting him to fill 
out the blank on the policy intended for use in designating a change 
of beneficiaries. Thereafter the assured made no move in the mat- 
ter. Held insufficient to bring about a change of beneficiaries. 


The declaration of the officers of a mutual insurance company fixing the 
amount of benefits less than that provided by the contract and by- 
laws cannot become a part of the contract, unless it was made 
known to the assured when he became a member, or was legally 
adopted thereafter. 

—Urick vs. Western Travelers’ Acc. Ass’n, 823. 


See REINSURANCE 4. 


Miscellaneous Decisions (Mutual Company)—Page 480. 
NEGLIGENCE. See Accrpent 11; Susroaation. 


NET VALUE. See Temporary INsurance, 
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NOTICE. See Accrpent 6, 7, 8; CaNcELLATION 3; OTHER INSURANCE; 
PreMIuM 9; REPLACEMENT. 


Miscellaneous Decisions (Notice)—Pages 189, 475, 670. 
OCCUPATION. See Accrpent 5, 6; Proors or Deata 3. 


OTHER INSURANCE. 
Novice oF. 


A fire insurance company which, through its agent, has either actual or 
constructive notice of the existence of outstanding insurance upon 
property when it issues a policy upon the same property, is estopped 
from insisting upon a clause in the policy whereby it is to be void 
if there be outstanding insurance. 


An indorsement upon an insurance policy susceptible of two construc- 
tions will be construed most strongly against the insurer. 


—Insurance Co. of North America vs. De Loach § Co., 682. 
See AppITION ; CANCELLATION 1 ; CONTRIBUTION. 


Miscellaneous Decisions (Other Insurance)—Page 286. 
PAID-UP POLICY. See Lrurration 3 ; WirFe’s Poticy, 2. 


PAROL CONTRACT. 
WHEN VALID. 


A verbal contract of insurance to run longer than one year is not within 
the statute of frauds, since the contingent time of performance may be 
within the year. . 


— American Central Ins. Co. vs. Leake, 147. 


PAYMENT. See Premium 1, 3, 10, 11; Premium Nore, 3. 4. 


PHYSICIAN. 


Miscellaneous Decisions (Physician)—Page 96. 


PLEADING. 
Miscellaneous Decisions (Pleading)—Pages 477, 478, 480. 


FOLICY. 
1. AvuTHority. oF COMMISSIONER AS TO StatuToRY Form. 


A statute required companies to file with the Commissioner a form of 
the policy to be issued, and if he did not approve the form no such 
policy could be issued. 


Held, That the Commissioner was entitled to consider the substance as 
well as the form. 


Where a statute provides that the policy shall contain in substance cer- 
tain provisions, if they are so contained their form may be varied 
by additional provisions beneficial to the insured which do not 
diminish the substance of the requirements. 


Where the statute required that the policy and application should con- 
stitute the entire contract, a policy provision that it should consti- 
tute the entire contract must have the words ‘and the application” 
added. 


Where the statute provides that companies shall not transact more than 
one kind or class of insurance, except that certain life companies 
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may issue health and accident insurance, and that contracts for cer- 
tain classes of insurance specified in a previous section should be 
in separate policies, life, accident and health insurance cannot be 
joined in the same policy. Nor can health or accident provisions 
be incorporated in a life policy as a subsidiary feature. 
—Htna Life Ins. Co. et al. vs. Hardison Ins. Com’r—Travelers Ins. Co. 
vs. Same, 818. 


2. Construction oF RENEWABLE TERM AS TO PREMIUM. 


An annual renewable-term policy provided that “this form of policy 
might be exchanged at any time after the insured attains the age of 
sixty years for one on the level or uniform premium plan for the 
same amount at the unchanging rate for the then actual age at- 
tained as printed below”. Under the heading “level premiums to 
secure $1,000 payable at death, other amounts in the same pro- 
portion”, was printed below a table of ages from sixty to sixty-five 
inclusive, with their corresponding rates, and below the latter the 
character “&c.” 


Held, That the character “&c.” meant and so on for the succeeding 
ages corresponding increases of premium rates, not that the rate for 
sixty-five applied to all successive ages, or that the policy was au- 
tomatic, fixing the last named rate as that which would apply to 
all following ages, regardless of application being made. 

—W. O. Jones et al. vs. Provident Savings Life Assur. Society, 358. 


3. Waar 1s CoMPLIANCE AS TO STATUTORY REQUIREMENTS. 


A policy provision for thirty days of grace is not a substantial compli- 
ance with a statutory requirement of one month of grace. 

Where the statute required that the policy and application should con- 
stitute the entire contract, and that statements should be deemed 
representations and not warranties, and that no statements in the ap- 
plication shall be used as a defense unless written, and a copy of the 
application be attached to the policy, a policy provision that the 
policy was the entire contract and was free of conditions as to 
residence, occupation, habits of life, and manner, time or place of 
death, was not a substantial compliance. 

Departures from the exact statutory provisions must be in every respect 
as favorable to the insured. 

A policy made incontestable from date is against public policy, and not 


a compliance with a statute making it incontestable two years from 
date. 


A policy providing for reinstatement upon the payment of arrears with 
interest is a substantial compliance with a statutory provision for 
reinstatement on payment of overdue premiums and other indebted- 
ness with interest. 

A table with a statement sufficiently showing loan values was sufficient 
compliance with a statutory requirement of such a table. 

Where the statute required the application and policy together to consti- 
tute the contract, a policy provision that it constituted the contract 
is not compliance. 


The right of third parties to be heard regarding the constitutionality of 
a statute considered. 


A statute authorizing the Insurance Commissioner to pass on the val- 


idity of policy forms and prescribing standard forms of policies is 
constitutional. 


— New York Life Ins. Co. vs. Hardison Ins. Com’r.—Mutual Benefit Life 
Ins. Co. vs. Same, 848. 


See Contract; INCONTESTABLE Poricy. 


Miscellaneous Decisions (Policy)—Pages 95, 480, 767. 
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PREGNANCY. See AppuicaTion 4. 


PRKEMIOM. 
1, ACKNOWLEDGMENT OF PAYMENT—EXTENSION OF TIME. 


Where the policy agrees to pay the sum insured in consideration of a 
specified premium to be paid in cash, on or before its delivery, and 
that it shall not take effect until delivery and payment of the pre- 
mium, its delivery is a conclusive acknowledgment of such payment 
which estops the company from forfeiting the policy for nonpay- 
ment when due. 


But the company is not estopped from proving by a written contract 
made at the time of, or prior to, such delivery that an extension of 
time had been granted for a payment of all or parts of the premium, 
and an agreement that, if not so made, the insurance should cease. 


Such extension of time without such written agreement or a written 
agreement made subsequently for a valuable consideration, waives 
forfeiture for nonpayment of any part of the premium. 


The fact that evidence erroneously rejected would have been futile does 
not prove that the rejection was not prejudicial, since otherwise 
other evidence might have been introduced or the course of the 
trial changed. 


— Mutual Reserve Life Ins. Co. vs. Heidel, 751. 


2. AUTHORITY OF AGENT. 


The policy provided for payment to the home office or to an agent, upon 
the presentation of an offcial receipt, countersigned by the party re- 
ceiving the premium, and that the company should not be bound by 
any representations made, except in writing by an officer. The in- 
sured could not read English and had not caused the provisions of 
the policy to be read. 

Held, That the possession of such receipt would be evidence that the 
party was an authorized agent, but without it the insured has no 
right to assume that the party is an agent authorized to receive pre- 
miunis after the first. The statute making a party negotiating the in- 
surance agent of the insurer applies only to the first premium. 


Held, That the apparent scope of authority of a soliciting agent is lim- 
ited to the receipt of the first premium. 


Held, That evidence that the second premium was paid to the agent who 
failed to give an official receipt is inadmissible to vary the contract. 
—Lauze vs. New York Life Ins. Co., 214. 


8. Detivery By AGENT WirHOUT PAYMENT. 


Where the application for a policy of life insurance and the policy itself 
both stipulated, in effect, that the policy should not become binding 
upon the insurance company until the first premium had been paid 
during the geod health of the applicant, and the agent of the insur- 
ance company agreed with the applicant to accept the latter’s note 
in payment of the first premium, there being no question as to the 
agent’s authority to make this agreement, the execution and delivery 
by the applicant of his said note, or the actual payment of the first 
premium, during the good health of the applicant, was a condition 
precedent to the liability of the insurance company upon said policy. 

It appearing from the evidence introduced by the plaintiff that the appli- 
cant died before the policy was delivered, and without having paid 
or tendered the amount of the first premium, and without having 
tendered or delivered to the company or its agent his note in payment 
of said premium, the court did not err in granting a nonsuit in an 
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action brought by the administrator of said applicant upon said 
policy of insurance. 


—Clark vs. Mutual Life Ins. Co., 93. 
4. Demanp Nor a WAIVER oF. 


The policy and a note given for the premium both provided that if the 
latter was not paid when due the policy should be void. It was not 
so paid and was placed in the hands of an attorney for collection, 
who made unsuccessful efforts to collect it. 


Held, That the forfeiture was not waived by the demand for its payment. 
—Iles ve. Mutual Reserve Life Ins. Co., 859. 


5. Kvipence as TO Payment OF—DELIVERY OF PoLicy. 


A request for a new policy on different terms, followed by a statement 
that the policy had been burned, was not evidence of the acceptance 
of a prior policy. 

An agent, when obtaining insurance for himself from his principal, is 
not acting as an agent. 


Acknowledgment of receipt of premium in a policy is simply prima facie 
evidence which places the burden on the company to prove the con- 
trary. The delivery of such a policy without demanding payment 
presumes the granting of credit. The agent might testify properly 
that such credit had not been asked for. But the refusal of such tes- 
timony is harmless where the agent testified that the company had 
no other agreement regarding the payment of premiums than what 
was contained in the policy. 

Where in such case the policy had been delivered for acceptance within 
sixty days, a letter from the agent demanding its return or the pay- 
ment of premium, written after the sixty days, was admissible. 

Where there was evidence of an extension of credit a refusal to charge 
that the policy did not take effect unless the premium was paid, or 
that the right of recovery depended on strict compliance with its 
terms, and a submission to the jury as to whether the policy was de- 
livered as a binding contract. were correct. 


—Cauthen vs. Hartford Life Ins. Co., 675. 
6. Martine By AGENT. 


The insured was accustomed to pay his premiums by mailing a draft to 
the agent on the day when they were due, and were accepted and 
retained without objection. 

Held, That this was a waiver of the forfeiture clause of the policy which 
precluded the company from claiming a forfeiture for the non- 
receipt of premiums when due, where the premiums had been simi- 
larly mailed. 


—Krebs vs. Security Trust §° Life Ins. Co., 136. 


7. Non-PayMENT IN THE CasE or LApPsED Poticy—REINSTATEMENT BY AGENT. 


The policy was sent to insured by the agent with request that he would 
send the quarterly premium, which the agent had advanced himself, 
to the company. Much correspondence ensued, the insured setting 
forth his temporary inability to pay, and finally sending a note with 
request that the agent should use it if possible to keep the insur- 
ance in force. The note remained unpaid when due, and insured 
declared his inability to pay and the necessity of having the policy 
lapse. The agent urged him to endeavor to pay, but after carrying 
it for some weeks longer and the note and quarterly premium being 
unpaid, and receiving no satisfactory response to his requests from 
the insured, the policy was canceled on the books. 


Held, That the insured had virtually agreed to let the policy be lapsed, 
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and the statutory notice required before lapsing for non-payment of 
premium was unnecessary. 

Held, That waiver of payment during a specified time is only available 
to insured where payment is made or loss occurs within the time. 
Held, That the reporting by the company to the Commissioner of the 

policy as in force, where it was understood to so report regarding 

policies of which renewal receipts had been sent on which no re- 

turns had been yet made by the agents, did not affect the case. 
Held, That a general agent could not reinstate a lapsed policy. 


Held, That the company was not estopped from defending on the ground 
of nonpayment of premium by a letter from the president stating 
that nothing had been paid and the contract had never been com- 
pleted. 


— Weston vs. State Mut. Life Assur. Soc., 702. 
8. NoN-PAYMENT OF ORDER ON EMPLOYER — REINSTATEMENT. 


accident policy provided that the premiums were to be paid in in- 
stallments by orders on the employer of insured out of his wages 
in May, June and July, and if any installment was not paid when 
due the policy should be void, and could only be reinstated at the 
option of the insurer by tendering payment of premium at its office, 
and that such reinstatement should only take effect from time of 
payment and there should be no liability for loss during the interval 
while the payment was in arrears. The insured earned no wages in 
May and did not pay the installment, and shortly after died, after 
which two installments were paid, but were tendered back by the 
company on learning the facts. 


Held, That the policy was not in force at the time of death. 
—Sewell vs. Continental Casualty Co., 872. 


9. Notice WHEN DvE. 


The policy provided for the payment of a monthly premium, and that 
it should be in force only so long as payment was made in advance 
without notice. The insured was provided with a book containing a 
notice that to keep the policy in force the premium must be paid 
as required to the collector, or if he could not be found a check 
must be sent with the book to the company. During ten months a 
notice was monthly mailed to insured as to when the premium was 
due, with a stamped envelope for sending it and the book to the 
company. Insured went to the office as usual to get the notice and 
pay the premium, but none was there, and, believing it was neces- 
sary to receive the notice before paying, did not pay. He was 
killed a few days later. 

Held, That the company had led the insured to believe that it was neces- 
sary to receive the notice, and was estopped from setting up non- 
payment of premium. 


—Knoebel vs. North American Accident Ins. Co., 376. 


10. Payment To AGENT WHEN AUTHORIZED. 


Forfeitures for nonpayment of premiums in case of a life policy are 
not favored in law, and any conduct on the part of the company 
which leads a party to honestly believe that upon compliance with 
a certain course no forfeiture will be incurred will act as an es- 
toppel. 


Where the agent showed cards from the company describing him as a 
special agent, and insured had never been notified of his lack of au- 
thority to collect renewal premiums except by a printed notice on a 
receipt which she had not read, and the company had accepted such 
payments to him there was ground for a jury to find that the com- 
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pany was estopped to set up his lack of authority where he had 
iailed to turn over the premium collected. 


—State Life Ins. Co. vs. Murray, 522. 
11. Payment WitHovut Receipt. 


The policy provision that premiums might be paid to an agent only 
on the production of an official receipt from the company is waived 
by the acceptance of premiums without the production of such re- 
ceipt with knowledge of the facts by the company. 


The erroneous admission of a statute of another state regarding the 
payment of premiums is cured by a subsequent instruction that such 
statute did not apply. 

Where the beneficiary testified to having paid the premiums, testimony 
of conversation with her by the witness is admissible to sustain it. 


— Matthews vs. Metropolitan Life Ins. Co., 446. 


12. Ricut to Return oF In Case or TITLE INSURANCE. 


The holder of a policy of insurance issued by a real estate title insurance 
company is, upon a cancellation or annulment of the policy by a 
judicial decree declaring the company insolvent and appointing a 
receiver to wind up its affairs, entitled to a return of a propor- 
tionate part of the premium paid therefor, measured by the time 
elapsing between the date of the policy and the date on which the 
company was so adjudged insclvent. Ff 

The policyholder is not entitled to the return of that part of the pre- 
mium which the application for insurance stipulated might be retained 
by the company for its services in investigating the title insured. 

—State ev rel. Schaefer, Public Examiner vs. Minnesota Title Ins. § Trust 

Co., 982. 
13. Sent py Mar to Foreign Company—HEALtH. ; 


The power of attorney of a foreign insurance company authorizing the 
Insurance Commissioner to accept service while any outstanding 
liability exists is not revoked by the company’s withdrawal. 

Where the company authorizes premiums to be sent by mail to the 
home office, it is sufficient to avoid forfeiture that they are deposited 
in time to reach the office, though they fail to do so. 

Where the policy is forfeited by its terms because the premium is not 
mailed in tinie, the application of the draft for the money to the 
premium by the insurer waives the forfeiture, but if the premium was 
only accepted on condition of good health this constituted a defense 
unless the insurer had notice of the breach of condition. 

Where a premium was accepted when too late only on condition of good 
health, which the insured could not fulfill, the acceptance of subse- 
quent premiums in ignorance of the facts was not a waiver. 

A statutory penalty for refusal to pay after demand does not attach 
where no demand was made before suit. 


— Mutual Reserve Fund Life Ass’n vs. Tuchfeld, 536. 


See AssessMENT ; CANCELLATION 2 ; INcUMBRANCE 3; INDUSTRIAL Poticy 1; RE- 
TURN Premium ; Pouicy2 ; TEMPoRARY INSURANCE. 


Miscellaneous Decisions (Premium)—Pages 287, 383, 767. 


PREMIUM NOTE. 
1. As PayMENT WHEN GIVEN TO AGENT. 


The policy provided that it should not be in effect until actual payment 
of premium and delivery while in good health, and that no agent had 
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authority to give credit for or extend the time of payment of pre- 
mium. 

Held, That a note given the agent for the premium at the time of de- 
livering the policy was not payment. 

Held, That a receipt given by the agent for the premium which pro- 
vided that if not paid at maturity the policy should be void, is open 
to explanation by parol evidence that no payment had been made 
and that the policy had been terminated by nonpayment of the note. 

— Batson vs. Fidelity Mut. Life Ins. Co., 678. 


2. AvTHORITY OF AGENT. 


Evidence of the agent was admissible to show that a deceased policy- 
holder had agreed to return the policy if the note given for the 
premium was not paid at maturity. 

An authority given the agent to accept such notes conditioned on his 
personal responsibility for their payment was sufficient to render 
the company liable on the policy in case of death, where the note 
was not paid at maturity. 


Where the company in such case requested the court to allow credits 
for the unpaid premium after verdict for the plaintiff, which was 
done, the company may not object that the premium was not paid. 

Held, That payment of premium was waived by the authority given to 
the agent to take notes upon his assumption of responsibilty for 
their payment. 

—Clark vs. Home Fund Life Ins. Co., 330. 


3. AUTHORITY OF AGENT—CONSTRUCTION OF RIsK. 


Tne policy, as well as the notes given for premiums, provided that it 
should be void so long as any note remained due and unpaid and the 
whole amount of premium should be considered earned. 

Held, That the company was not liable during such default in payment. 


Held, That where it was claimed that an agent had extended the time of 
payment, his authority to grant such extension must be shown. 
Held, That authority to solicit insurance, receive applications, receive and 
deliver policies and collect premiums was not authority to extend 
such time of payment. 
Heid, That a policy insuring horses, hay, wagons, harness and corn in a 
barn did not cover lap robes, whips, use of horses nor loss of profits. 
Evidence of what was said and done by the insurer in an effort to com- 
promise was not admissible. 
—American Ins. Co. vs. Hornbarger § Harris, 289. 


4. NON-PAYMENT OF—REINSTATEMENT. 


The policy contained the forfeiture clause of which the defendant availed 
itself, when the insured failed to pay in accordance with the condi- 
tions and terms of the policy. 

The insured was notified and was called upon to pay the note represent- 
ing the past-due annual premium. The uncontradicted testimony of 
the attorney representing the defendant was that time to pay the 
note representing the premium was given, and that after its maturity 
it was collected on the expressed understanding that it was paid in 
payment of a past due premium, and that he, the insured, had no 
claim on the policy. 

Written statement of the insured to the immediate members of his family 
proven. 


The testimony produced by plaintiff did not overcome the direct testi- 
mony produced by defendant. Payment of the note made by the late 
insured was demanded for asserted protection which the insured had 
received and in regard to which he consented. He (the insured) had 
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a right to enter into this agreement, and so was bound by it and so 
is the benenciary. 

The failure to pay the note for the third annual premium on a policy of 
insurance containing the forfeiture clause again expressed in a re- 
ceipt, which was given by the defendant company to the insured, is 
fatal to a claim to recover on the policy. 

Failure to pay the needful premium to reinstate the policy and failure 
to furnish health certificate, as required by its terms and conditions, 
precluded the beneficiary from recovering. 

The policy was rendered void. 


Time was of the essence of the contract, for it was stipulated. 
Lesseps vs. Fidelity Mut. Life Ins. Co., 875. 


5. VALIDITY OF. 


After the policy had been forfeited for nonpayment of premium the 
company waived the forfeiture and accepted a premium note pro- 
viding that, if not paid when due, the premium should be considered 
earned, and the amount payable without reviving the policy or any 
of its provisions. 

Held, ‘That in the absence of fraud, the insured was bound by such provi- 
sion, though he signed the note without reading it. 

Held, That the insured could not claim that the note was in conflict with 
a policy provision that no agreement varying its terms should be 
valid unless signed by the president or secretary. 

—Duncan vs. Missouri State Life Ins. Co., 664. 


See AGENT 7; APPLICATION 5; RESCISSION. 


PROHIBITED RISK. - 
GASOLINE—KNOWLEDGE OF AGENT—EXPLOSION. 


The policies on the building provided they should be void if gasoline 
was used on the premises. The policies provided that no agent could 
alter their terms except by indorsement on them. Afterward poli- 
cies issued through the same agents by one of the companies to 
tenants in the building through indorsement permitted the use of 
gasoline without the knowledge of the owner of the building. Both 
companies, though separate entities, were substantially one in their 
business operations, the agents being the same and reporting to the 
same parties. 


Held, That the knowledge of the agents was the knowledge of the com- 
panies, and the policy on the building was not void in case of damage 
by fire and explosion of gasoline. 


Held, That agents authorized to fill out, issue, renew, countersign and 
cancel policies have power as general agents to modify the contract, 
though it provides that it can only be so modified by written indorse- 
ment. 


The agents in this case will be presumed to have in mind the policies to 
the owner when granting the permit to the tenant. 


Where the insurer, with knowledge of the breach of contract, takes no 
action, it will be presumed to be waived. 

Reformation of the contract is not necessary to sustain a plea of waiver. 

Where a fire precedes and causes an explosion the company is liable for 
damages directly caused by the explosion, though losses from explo- 
sion are excepted from the policy, and in case of doubt the question 
of precedence is for the jury. The fire, however, must be actual, ac- 
cording to the commen acceptance of the term, and not the mere 
lighting of a match or gas jet. 
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Where the explosion precedes fire the burden. is on the insured to show 
the damages from the latter. But the burden is on the insurer to 
show that the loss was due to a cause excepted from the policy. 

— German-American Ins. Co. vs. Hyman.—German Alliance Ins. Co. vs. Same, 

251. 


PROOFS OF DEATH. 


1. As Evipence or Fravup. 


Where the proofs of death furnished by the beneficiary contradicted 
many of the material representations in the application it was error 
to exclude the proofs and the application offered in order to show 
fraud by the applicant. 

—Supreme Lodge Knights of Pythias vs. Bradley, 657. 


2, WatverR oF MISREPRESENTATION. 


The insured was taken with her last illness twenty days after-the date of 
her application. In connection with the proofs of death a physician 
stated that he had only attended her for a slight pain, that she had 
worked almost every day during the four years he had known her. 
The company, with knowledge of the fact, called for further proofs, 
putting the insured to considerable trouble, and finally denied its 
liability for false representations in the application that no physi- 
cian had been consulted in ten years. 

Held, That the company had not waived the falsity of the representations, 
since the statement might be supposed to refer to a period subsequent 
to the application, another physician being named by her as her 
regular attendant. 

The company did not admit liability by proposing a compromise and 
causing the claimant to consult an attorney. 

—Security Mut. Life Ins. Co. vs. Calvert, 184. 


3. Watver or OccuPaTION. 


The policy provided it should be void if the insured became a fireman 
without consent. He was killed while acting as such. Blank proofs 
were sent which provided that the company waived nothing as to its 
liability in sending them. They were not used, but other proofs 
were forwarded showing cause of death, which were refused, the 
company insisting on the use of its own forms, another set of which 
was sent. 

Held, That the company did not waive the provision by sending the sec- 
ond set after receiving the proofs showing cause of death. 

—Elhart vs. Pacific Mut. Life Ins. Co., 78. 


See AppiicaTiIon 1, 13; AssessMENT 2. 


Miscellaneous Decisions (Proof of Death)—Page 96. 


PROOFS OF LOSS. 
1. As EvIDENCE. 


Where the evidence of false statements in the application is convincing 
and uncontradicted, the court may rule as a matter of law, otherwise 
the question is for the jury. 

Proofs of loss put in evidence by the insured are admissible only to 
show compliance with the policy, and not to establish admissions 
against the insured, for which they must be offered by the defendant, 

—Mutual Life Ins. Co. vs. Rain, 845, 
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2. SUFFICIENCY OF. 


An inventory of property lost was sent to the company, as required by 
the policy, but was not signed or sworn to as required. An adjuster 
was then sent who, with the aid of the inventory, investigated the 
loss and offered a compromise settlement. The inventory was re- 
tained without objection. 

Held, That a complaint that the conditions of the policy were fulfilled, 
and that no further proof was demanded was sufficient to sustain a 
claim that strict compliance as to proofs were waived, and the facts 
were sufficient to sustain such a finding by the jury. 

— Glazer vs. Home Ins. Co., 203. 


3. SUFFICIENCY OF—LIMITATION, 


A waiver is the intentional relinquishment of a known right, and involves 
the act of only one of the parties to a contract. An estoppel in- 
volves the acts of both parties and may arise where there is no in- 
tention, as in a waiver to mislead one of them to his prejudice. 


The company pleaded failure to give notice and proper proofs of loss 
within the required time. The plaintiff replied that a true and ac- 
curate list of the property and the loss was given within the required 
time, which was accepted without objection in season to repair any 
omission, and offer was made to furnish such further proof as might 
be required. 

Held, That the replication set up a waiver rather than an estoppel as is 
sufficient to put the question as to such waiver in issue. 


Held, That where the company alleged that no suit had been brought 
within the required time, a replication that on certain days within 
the time the company assured the plaintiff that it would pay if no 
suit were brought, and that the plaintiff relied on the assurance and 
delayed until the time had expired, and denied that the plaintiff 
failed to give notice, the replication was not a departure and does 
not both traverse and confess and avoid the plea. 

— Webster vs. State Mut. Fire Ins. Co., 517. 


4. Vatvuation oF Goops—WAIVER OF EXAMINATION, 


A clause stipulating for the forfeiture of a contract should not be aided 
or given effect by construction in a case where the plain meaning of 
the language used does not require it. 


A stipulation for the forfeiture of an insurance policy is waived by con- 
duct of the insurer inconsistent with his right or intention to claim 
such forfeiture. 


Where the value of a stock of merchandise is a relevant fact, and no 
more accurate evidence is under the circumstances obtainable, the 
owner of such stock and witnesses acquainted with the value of the 
different articles of which it is composed, and who have observed the 
same for the purpose of estimating the value thereof, may give their 
opinion of such value. 

Where the value of the goods destroyed is greater than the amount of 
insurance thereon, such value is immaterial to the risk, and the mak- 
ing by the assured after loss of an affidavit in which the value is 
overstated will not constitute a defense to the action upon the policy 
under a clause providing that the same shall be forfeited in case of 
any fraud or false swearing by the assured touching any matter re- 
lating to the insurance either before or after loss. 

The provision of an insurance policy that the assured shall, in case of 
loss, submit to an examination under oath by any person named by 
the insurer is waived by a denial of all liability under the policy, and 
a failure to demand such examination until long after the commence- 
ment of the action on the policy. 
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The provision in a policy of fire insurance that the policy is payable 
sixty days after due notice and satisfactory proofs of the same are 
made by the assured, and received by the insurer, is waived by such 
action of the insurer as waives proof of loss, and in such case interest 
should be computed from the date of loss. 


—Jensen et al. vs. Palatine Ins. Co., Limiled, 593. 


5. WAIVER oF Poxuicy VIOLATION. 


The policy provided that it should not be liable for a loss resulting from 
an open fire kindled within forty feet of the building. The loss so 
resulted. Directors who came, according to the by-laws, to adjust 
the loss, upon learning the facts, stated that they could not do so, 
but advised proofs, wk were prepared, be submitted to the direct- 
ors, which was done and, upon being notified, insured traveled some 
forty miles to attend their meeting, but no action was taken. 

Held, That the question was not one of waiver, but of equitable estoppel 
to set up the violation of the policy, and that the company was not 
estopped by its action to deny liability. 

— Draper et al. vs. Oswego County Fire Relief Ass'n, 220. 
6. Watver or TIMELY. 


Where an insurance policy stipulates that proofs of loss must be fur- 
nished by the insured to the insurer within sixty days after the fire, 
but contains no express provision that the policy shall be void or 
forfeited upon failure to furnish proofs as required (the policy ex- 
pressly declaring that the happening of certain other contingencies 
shall void it), and there are further provisions in the policy that the 
loss thereunder shall not be payable until sixty days after such 
proofs are furnished, and that no suit on the policy shall be sustain- 
able until after full compliance by the insured with all its require- 
ments, nor unless commenced within twelve months after the fire, 
held :— 

The failure of the insured to furnish proofs of loss within sixty days 
from the fire will not work a forfeiture of the policy. 

The failure of the insured to furnish proofs of loss at least sixty days 
before the expiration of twelve months from the fire, unless there be 
a waiver of such proofs, will prevent the maintenance of a suit on 
such policy. 

Proofs of loss, in the absence of a waiver thereof, must be furnished 
within a reasonable time from the fire, or a suit on the policy can- 
not be maintained. 


An absolute refusal by the insurer to pay, made betore the expiration 
of the reasonable time within which the insured must furnish such 
proofs, will be a waiver thereof; but such refusal made after such 
reasonable time has expired will not be a waiver of such proofs. 

Civ. Code 1895, § 2140, providing for the recovery of damages and at- 
torney’s fees against insurance companies, is not violative of section 
1 of the Fourtenth Amendment to the Constitution of the United 
States, nor of any of the provisions of paragraphs 2, 3 and 4 of 
article 1 of the Constitution of the state of Georgia. 


—Harp vs. Fireman’s Fund Ins. Co., 629. 
See MortTGacge. 


PUBLIC POLICY. See Crime. 


RAILROAD. 
INSURABLE INTEREST AS WAREHOUSEMAN. 


The policy stated that it attached upon the property, interests and legal 
liability of a railroad and described contents of buildings insured as 
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property its own for which it was legally liable, or held as carriers 
or warehousemen or under bills of lading. 


Held, That in the absence of a provision for the benefit of whom it might 
concern. or its equivalent, the policy did not cover the interest of a 
third party, the owner of the merchandise which it held as a ware- 
houseman and for which it was not liable. 


— Washburn-Crosby Co. vs. Home Ins. Co., 998. 
See SUBROGATION. 


Miscellaneous Decisions (Railroad)—Page 48o. 


RECEIVERSHIP. See Benrevouent Society 1; Sargety Funp. 


REFORMATION. 
AUTHORITY OF AGENT. 


One having knowledge of the scope of an agent’s authority is bound by 
such knowledge. 


Where the agents for the insured applied for insurance on a form in 
common use, and the policies were issued in such form, it was not 
entitled to have them reformed to cover only part of the property 
on the ground that the agents stated at the time of issue that they 
desired only such part covered, and that the rate was not adequate 
for the whole. 


The company cannot apply for such reformation on the ground of mis- 
take after the loss, and after copies of the policies have been several 
months in its possession. 


—National Union Fire Ins. Co. et al. vs. John Spry Lumber Co., 943. 


See AcEnT 1. 
REINSTATEMENT. See Premium 7, 8; Premium Nore 4. 


REINSURANCE, 
1. Lrasruity in Case or INSOLVENCY. 


“A contract of reinsurance provided among other things that after the 
reinsured had adjusted, accepted proofs of or paid the loss, it should 
forward a proof of its claim to the reinsurer, together with copies 
of the original proofs and other papers connected with the same, 
and that each entry under the contract should be subject to the 
same conditions, stipulations, risks and valuation as those assumed 
by the reinsured, and the loss should be payable in the same man- 
ner and upon the same terms and conditions as that of the original 
insured, and in no event should the reinsurer be liable for an amount 
in excess of the sum actually paid to the original insured. 

Held, That actual payment of the loss was not essential to establish the 
liability of the reinsuter. 

Held, That the liability of the latter was determined by the liability of 
the reinsured, not by the amount that it might be able to pay in 
case of insolvency. 

—Allemannia Fire Ins. Co. vs. Firemen’s Ins. Co., 316. 


2. Or AssessMeENT ComPANY=RIGHTS oF MEMBERs. 


A contract by which one company reinsures all its risks in another and 
transfers its assets and closes business is not binding on its policy- 
holders, who may maintain a right of action for breach of contract. 
But the policyholder is put to his election, and if he accepts the 
reinsurance he is bound by the contract between the companies. 
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A company on the fixed premium plan so took over another on the as- 
sessment plan, assuming the liabilities of the latter, subject to its 
existing or future charter and by-laws. It then amended its by-laws 
to require fixed premiums from the policies taken over, according 
to the attained age, with certain provisions regarding interest and 
policy liens. A member of the reinsured company received a copy 
of the by-laws and a policy from the reinsurer stating the amount of 
lien, with an option to pay in installments which were less than 
the accumulating interest, so that the lien kept increasing. He 
paid the installments until the policy matured. 

Held, That by accepting the policy he was bound by its terms. 

—Northwestern Nat. Life Ins. Co. vs. Gray.—Gray vs. Northwestern Nat. 

Life Ins. Co., 757. 
3. Rigut oF Recovery. 


A company reinsured a part of its risk with another under a covering 
note until the policy could be issued. Subsequently the reinsurer 
requested the risk to be placed elsewhere and a covering note was 
secured from another company, and the note of the first compamy at 
the same time returned to it. Unknown to the parties the risk had 
burned on the day preceding the return of the note. 

Held, That the note was returned under a mistake of fact and the re- 
insured was entitled to recover from the first reinsurer. 

—Traders. Ins. Co. of Chicago, Ill., vs. Aachen § M. Fire Ins. Co., 733. 


4. Vatrprry or By Mutuat Company. 


Mutual fire insurance companies organized under the provisions of chap- 
ter 45, p. 257, Sess. Laws, 1897, are not authorized to transact a re- 
insurance business. 


A contract of reinsurance made by a mutual insurance company, organ- 
ized under the provisions of chapter 45, p. 257, Sess. Laws, 1897, is 
ultra vires, and assessments cannot be collected on account of such 
policy. 

In an action by one insurance company against another, both of which 
were organized under the provisions of chapter 45, p. 257, Sess. Laws, 
1897, to recover assessments on policies of reinsurance, the reinsur- 
ing company is not estopped from pleading the defense of ultra vires. 

—Allison vs. Fidelity Mut. Fire Ins. Co.—Howell vs. Leigh, 602. 


See BENEVOLENT Society 1. 


Miscellaneous Decisions (Reinsurance)—Page 286. 
RELEASE. See Inpusrriat Portcy 1. 
REMOVAL. See Risk 2. 
RENEWABLE TERM. See Poticy 2. 


RENTS. 


Miscellaneous Decisions (Rents)—Page 672. 


REPLACEMENT. 
NoTrIcE oF, 
A notice of election to rebuild must be clear, and the replacement must 
be made within a reasonable time. Such notice given provisionally, 


unless the insured consents to accept a cash compromise and there- 
by attempting to force an acceptance of the latter, is not effectual. 


VoL. XXXVII.—70. 
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Where the insurer failed to give proper notice of such election, the in- 
sured was entitled to repair after the time had passed in which no- 
tice could be given. 


—German Ins. Co. vs. Hazard Bank, 431. 


RESCISSION. 
Kecovery Back oN Premtum Nore—AccEPTANCE oF Po.icy 


The insured applied for a policy and executed his premium-note. He 
accepted a different policy from that applied for, and gave a receipt 
for it and paid his first note without objection. 

Held, That he was not entitled, four months later, to rescind the con- 
tract and receive back the money paid on the note. 

—-Smith etal. vs. Smith, 690. 
See AGENT 9. 


Miscellaneous Decisions (Rescission)—Page 960. 
RETURN PREMIUMS. See AcEnt 3; InsoLvency 3. 


RISK, 
1. BEGINNING oF INVENTORY. 


The policy was dated December 22d, and issued in a day or two, but was 
corrected as to the amount of insurance on the 29th of January by the 
agent, when the premium was paid. The agent had told him he was 
insured on the 22d. 

Held, That the 22d was the date on which it began. 

Where the policy requires an inventory to be taken within thirty days, 
otherwise it should be void, au inventory taken fourteen days later 
than that stipulated was not a compliance, and the policy was void. 

—Reynolds vs, German American Ins, Co., 277. 


2. Iw Case or Removat or Live Stock. 


The policy covered a barn and “live stock therein, on the farm and from 
lightning at large * * * all situate in the town’, etc. A horse 
which was on the farm at the inception of the policy was tempo- 
rarily placed on another farm not the property of insured, to be 
broken, as was a well established custom, and was there burned. 


Held, That the policy covered the horse while thus removed. 


Held, That where the meaning of the language of a policy has been well 
settled by legal construction, the parties will be presumed to have 
used the language in the sense thus construed. 

—Lathers vs. Mutual Fire Ins. Co., 711. 


3. Watver or INcREASE By AGENT—WatTCHMAN—VACANT. 


The policy provided against increase of risk, and that no agent could 
waive its provisions except by written indorsement. 

Held, That an indorsement by the agent, for a consideration, of a privi- 
lege to use “the within smelter”, while no smelter is referred to in 
the policy, is sufficient to authorize an increase of risk by the use 
of a smelter. 

The policy gave permission that the works might remain idle provided 
that at all times when the “works are idle or inoperative” watchmen 
should be on duty at night. 

Held, That where the works were operated during the day and it was 
not shown to be customary to operate at night, a watchman was 
not required. 
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Held, That in case of smelter works where the insured furnaces were 
idle, but a small furnace in a shed near the main building had been 
put up and was being operated as an experiment by a party having 
an option to purchase, for testing ores, the works were being op- 
erated. 


—Mackintosh vs. Agricultural Fire Ins. Co., 715. 


SAFETY FUND. 
Rieurs or Certiricate Houpers in Case oF Lire Company —REcEIVERSHIP. 


In a suit by certificate holders in the safety fund department of a life 
company against the company, its managers and stockholders, al- 
leging division of funds— 


Held, That the certificate holders are properly joined in a suit for mis- 
management. 


Held, That a complaint of fraud by the company in the construction of 
the certificates need not allege that the certificate holders did not 
understand or were misled by their certificates. 


The company is not obligated to continue the issue of a certain form 
of policy, regardless of its motives. 


An allegation in the complaint that the diversion was wrongful is un- 
necessary. 


A charge for expense dues belonged to the company under the terms 
of the certificates. 


A suit in equity for relief was not premature. 
A certificate in question construed as to the division of funds. 


Where the meaning of a policy is doubtful, a construction most favor- 
able to the insured will be adopted. 


Application for a receiver must come from the Insurance Commissioner, © 
not the certificate holders, except when incidental to relief through 
an accounting. 


In the absence of intention by either party to rescind a contract, no 
forfeiture of payments lawfully received will be declared. 


Allegations in this case held sufficient to justify a proof of facts author- 
izing money damages against the officers. 


The certificate holders held to have an interest in the safety fund en- 


titling them to sue to restrain the trustee from changing the securi- 
ties, 


Whether statements in the application are false unless the fact clearly 
appears, is for the jury. 


—Dresser et al. vs. Hartford Life Ins. Co. et al., 769. 


SETTLEMENT. 
Miscellaneous Decisions (Settlement)—Page 475. 


SICKNESS. See Diszase. 
STANDARD POLICY. See Poticy 1. 
STATUTE. See Inpustriat Portcy 3; Poxicy 1, 3. 


SUBROGATION. 
In Case oF NEGLIGENCE OF BAILEE AND Rarroap. 


Cotton was placed by the owner in the hands of a compress company 
for compression, for hire. The cotton was burned through sparks 
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from a railroad locomotive. Contributory negligence on the part. of 
the compress company was alleged by the railroad and denied by the 
company. The insurer having paid the loss, brought action against 
the railroad. 

Held, That the insurer was subrogated to the rights of the owner against 
the railroad under a policy clause so providing in case of loss through 
any act of negligence. 

Held, That the compress company was a bailee, liable for negligence 
to the bailor, and where the negligence is concurrent with it and 
with the railroad, either or both may be sued, and neither can set up 
such negligence on the part of the other as a defense. 


Heid, That the relation of master and servant did not exist between the 
owner and the compress company, and the former could not be 
charged with the negligence of the latter. 


—Sea Ins. Co. vs. Vicksburg 8. § P. Ry. Co., 552. 
See Accrpenr 11. 


Miscellaneous Decisions (Subrogation)—Pages 474, 480, 671. 


SUICIDE. 
ACTION IN CASE OF, 


The application stipulated that the policy should be void in case of sui- 
cide, and various frauds in procuring it were alleged. 

Held, That a suit in equity for its cancellation could not be maintained 
after the death of insured. 

Held, That the fact that pdyment was optional in either bonds or cash 
did not bring it within the purview of equity to decree specific per- 
formance, since refusal to pay called for cash damages. 

Held, That where the policy was payable to the estate, executors could 
sue without joining heirs, though the bonds were specifically dis- 
posed of by will. 

Heid, That in an action at law the exhumation of the body of insured, 
which is under control of his widow, cannot be ordered, but in such 
case an equity court may so order in order to discover fraud. 

—Mutual Life Ins. Co. vs. Griesa et al., 225. 


See AccipEent 8; BENEVOLENT Soctrety 9. 


Miscellaneous Decisions (Suicide)—Pages 190, 670, 671. 


SURETY. 
CONSTRUCTION OF Bonp. 


A bond procured by a state officer to be issued by a‘bonding company to 
the state guaranteeing the faithful performance of duty by such 
olficer, which is in terms indefinite as to duration, will, in the ab- 
sence of any stipulation to the contrary, be regarded as remaining 
in force during the incumbency of such officer on his present term, 
and, where the consideration for such bond moving from the officer 
to the company is the payment in advance by the officer of a speci- 
fied annual premium, he will be liable to the company for such pay- 
ment during the term for which the company is liable to the state on 
the bond. : 


But where, in a trial to recover against the officer for an annual pre- 
mium, the application is introduced in evidence by the company as 
constituting ‘in part its right of recovery, that instrument becomes a4 
part of the bond, and, if its language, taken in connection with that 
of the bond, imports that the bond is to run indefinitely, one year at 
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a time, providing payment of the annual premium is made, the con- 
tract will be treated as continuing only upon the condition of mutual 
assent by the parties, and, if such assent is not had, the officer will 
not be liable to the company in such action. 

Because of the refusal by the officer to assent to a renewal and his refusal! 
to pay an annual premium, the obligation of the company under the 
bond to the state for future conduct of the officer does not attach. 

— Bryant vs. American Bonding Co., 72. 


Miscellaneous Decisions (Surety)—Pages 95, 474. 
SURRENDER. See Cance.xation 2. 
SURRENDER VALUE. See ExtTENDED INSURANCE. 


TAX. See Trrzez 3. 


TAXATION. 
Miscellaneous Decisions (Taxation)—Page 287. 


TEMPORARY INSURANCE. 
Errect oF Unparp Premrums—EstimaTE OF NET VALUE. 


The policy was issued subject to a statute providing that deductions 
from the net value in determining temporary insurance should be 
limited to indebtedness on account of premiums. 

Held, That a subsequent amendment extending the character of the 
indebtedness was not retroactive. 


Held, That a contract under which the company advanced money on the 
policy, taking the latter as collateral was not independent of, but 
contemplated by, a policy providing for such loans. 

Held, That under a policy providing for the deduction of indebtedness 
for premiums in determining the temporary insurance, the company 
cannot cancel a policy assigned to it as collateral for a loan in order 
to pay the loan and deduct other indebtedness than for past pre- 
miums. 

The statute provided that upon the surrender of the policy for a sum 
adequate in the judgment of the holder, certain provisions should 
not apply. 

Held, That the foreclosure by the company of a lien on the policy and 
the application of part of its surrender value to cancel the lien and 
the sending of a check tor the balance to the holder and beneficiary 
which was never received, the policy was not surrendered for an 
adequate consideration. 

Held, That the statute prescribing how the net value must be computed 
and applied in estimating the temporary insurance to be granted in 
case of nonpayment of premium is not a violation of the Fourteenth 
Amendment prohibiting an impairment of the right of contract. 

— Burridge vs. New York Life Ins. Co., 449. 


TITLE. 
1. CHANGE oF INTEREST. 


A contract of sale given as a mere option with right of possession for 
experimental purposes, but subject to access and management by 
the owner, is not a change of interest or possession. 


— Mackintosh vs. Agricultural Fire Ins. Co., 715. 
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2. LErrect or MortGaGer CLAUSE. 


The policy provided that it should be void in case of any change of in- 
terest or title without consent. The loss made payable to the 
plaintiff, who was a creditor. Afterward the insured conveyed title 
to the plaintiff as trustee to dispose of the same and apply the pro- 
ceeds to the settlement of his debts, returning the surplus to him, 
and the plaintiff entered on possession. 

Held, That the forfeiture of the policy through a violation of its pro- 
visions was not avoided by a mortgagee clause protecting the in- 
terest of a mortgagee, held with consent of the company, since no 
consent to the change of title had been given, nor was the plaintiff 
such mortgagee. 


— Brecht vs. Law, Union § Crown Ins. Co., 621. 
3. Errect or MorraaGce to Avorn Tax, 


Where, in order to avoid taxes on merchandise, insured executed a 
mortgage purporting to secure a note, and afterward conveyed the 
insured property to his sister, subject to the mortgage, who recon- 
veyed to him on the same day, no consideration passing for any 
of the transactions and no change of possession occurring, there 
was no violation of a policy provision against change of title or 
interest; nor was there sufficient ground to take the case to the 
jury on the question of consideration. 


—Cone vs. Century Fire Ins. Co., 928. 
4. In Case or Estate, 


allegation that the policy was payable to an estate of P., but that 
plaintiffs are the real parties interested, in whom was the sole legal 
and equitable title, was not demurrable as not showing that title 
was ever in the estate and the relations of plaintiff to it. 


The policy provided that it should be void if the interest of insured was 
not truthfully stated, or were other than the sole and unconditional 
ownership. 


Held, That an allegation of this fact coupled with an explanation of the 
true character of a title, where the insurance had been in the name 
of an estate, did not in this case show a misrepresentation of title. 

A plea setting up that the policy stipulated that it should be void in case 
of fraud is defective in not setting out the policy conditions them- 
selves which rendered it void. Such conditions should at least be 
set out in substance. 

—Norwich Union Fire Ins. Society vs. Prude et al., 896. 


5. SUFFICIENCY OF EQUITABLE. 


An equitable title is compliance with a provision of sole and uncondi- 
tional ownership, or fee simple, where coupled with possession and 
a right to a legal title. 


A statutory provision for a penalty and reasonable attorney’s fees, upon 
failure to pay a loss within the stipulated time, is not unreasonable 
nor unconstitutional. 


—Arkansas Ins. Co. vs. McManus, 336. 
6. ‘TRANSFER TO MORTGAGEE, 


The policy provided that it should be void if the interest of insured was 
other than sole and unconditional ownership. It covered a sawmill, 
machinery and fixtures specifically. The insured contracted with a 
chattel mortgagee, conveying to him all the property, with authority 
to take possession upon the consideration of an agreement to run 
the mill, pay certain indebtedness and return the surplus to the in- 
sured. 
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Held, That the contract was not a mortgage, but a trust deed, which 
avoided the policy. 
— Brecht vs. Law, Union § Crown Ins. Co., 49. 


- 7. Wuat Is Nor Sore OwneErsHIP. 


The policy provided that it should be void if the insured was not the sole, 
unconditional and entire owner. The title to the land on which in- 
sured building stood had previously been conveyed to wife of insured, 
and on her death had descended one-third to insured and two-thirds 
to his daughters, but insured had always treated the property, which 
he had originally purchased. as his own without objection, and had 
erected the insured building at his own cost. No written application 
a been made for the insurance or representations made as to the 
title. 

Held, That the ownership was not entire and unconditional, and the policy 
was void, although the risk had not been increased by the character 
of the title. 

Where there was a valid defense at law, but the insurers had brought 
suit in equity to determine their liabilities among themselves, increas- 
ing the costs on appeal, the costs on appeal in their favor should be 
divided between them and insured. 


—Rochester German Ins. Co. va. Schmidt, 1044. 
See Entree Contract ; INSURABLE INTEREST 4. 


Miscellaneous Decisions (Title)—Page 476. 


TITLE INSURANCE. 
ConsTRUCTION oF Ponicy In CasE OF MoRTGAGE. 


The policy insured against defects or unmarketability of the title, mort- 
gage or interest in the estate secured by the mortgage, and in a 
note to a schedule guaranteed to complete certain buildings accord- 
ing to prescribed plans. The mortgage was held by the insured as 
collateral to a loan, and he was authorized upon default to sell it and 
reimburse himself for the loan. He sold at a price equal to the loan 
and bought it in himself, and afterward foreclosed it and bought in 
the property. 

Held, That the insured had been indemnified by the sale of the mortgage 
and had no claim under the policy for defect of title or non-comple- 
tion of buildings, though the insolvent borrower was the only bid- 
der against him at the sale. 


— Wheeler vs. Equitable Trust Co., 1037. 
See Premium 12. 


Miscellaneous Decisions (Title Insurance)—Pages 287, 864. 
TOTAL DISABILITY. See Accrpent 12, 13. 


TOTAL LOSS. See Vatvartton. 
Miscellaneuos Decisions (Total Loss)—Page 672. 


UNAUTHORIZED INSURANCE. 


Miscellaneous Decisions (Unauthorized Insurance)—Page 285. 


UNEARNED PREMIUM. See Cancesiation 3. 
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USE. See Vacant 1. 


VACANT 
1. CHANGE or UsE. 


An answer setting up that the occupancy of the premises had changed, 
and they had ceased to be occupied as provided in the policy, suffi- 
ciently sets up the question of vacancy. 

A statutory provision that conditions in the policy. regarding vacancy 
shall not prevent recovery if it is shown that the violation did not 
contribute to the loss, does not require the company to show that 
a change in use or occupation increased the risk. 


—Cone vs. Century Fire Ins. Co., 928. 
2. In Case or Ick Prant—KNow.epGE or AGENT. 


The fact that the agents were interested in the insured corporation as 
officers and stockholders did not make their knowledge that the 
corporation was not being operated chargeable to the insurer whom 
they represented. 

The policy described the insured property as “occupied as an ice factory” 
together with the appurtenances and appliances necessary for in- 
sured’s business. 

Held, That the policy did not insure an ice plant in operation, but sim- 
ply one that had been used for the purpose, and was not forfeited by 
its failure to be operated as provided in the policy. 

Home Ins. Co. vs. North Little Rock Ice § Electric Co., 985. 


3. In Case or ScHooLHoussEs. 


A building insured and used as a schoolhouse was known to be so used 
by the agent, and to be vacant during vacation and at nights. He 
informed insured that the vacancy clause did not apply. The build- 
ing was burned during a vacation. 

Held, That the company was estopped to set up the vacancy clause. 

Held, That the fact that one of the school trustees had stored hay in 
the building and it had been used by lumbermen at night, where 
these had no relation to the fire, did not affect the policy. 

—Mississippi Home Ins. Co. vs. Stevens, 667. 


See Risk 3. 


VALUATION. 
Fraup in Case or ExcressivE—VatvuEpD Poticy—Tortat Loss. 


The doctrine of waiver or estoppel applies to mutual assessment as well 
as stock companies. 

The mere declaration of an intention to do something in future cannot 
be a basis for waiver or estoppel in a subsequent written contract. 

The statute provided that no company should issue a policy for more 
than the amount stated therein, the amount to be fixed before its 
issue, and the full amount to be recovered in case of total loss; also 
that no statement in the application shall prevent recovery, provided 
that after sixty days the insurer shall be estopped to ~ the truth 
of such statement except for fraud. 


Held, That where the value was fixed at $5,000 and the insurance was 
for $1,500, and the loss occurred more than sixty days after date of 
policy, and the question of fraud as to overvaluation was properly 
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submitted, recovery, if any, should be for the full insurance in case 
of total loss. 


—NMcCarthy vs. PiSimont Mut. Ins. Co., 961. 


See Iron SAFE 3; Proors oF Loss 4. 
VALUED POLICY. See Vatvation. 
VENDEE. See Insunasxz INTEREST 5, 


WAGER POLICY. 
Miscellaneous Decisions (Wager Policy)—Page Igo. 


WAREHOUSEMAN. See Ratriroap. 


WATCHMAN. 
WHEN UNNECESSARY. 


The policy on a smelter provided that a watchman must be constantly 
on duty day and night when the works were idle or not in operation, 
whether closed for repairs or during the absence of workmen. 

Held, That a watchman at night was not necessary where it was not 
customary to operate such works at night. 


—Mackintosh vs. American Fire Ins. Co., 808. 
See Risx 3. 


WIFE’S POLICY. 
1. AssigNMent—RicuHts oF BENEFICIARIES. 


The policy was payable to the wife and four children. The wife subse- 
quently died. The husband afterward died, leaving a person named 
as his residuary legatee under his will. The proceeds of the policy 
were paid to the three living children, and the assignee of one died. 
The insured had in a letter directed the company to cancel the policy 
and issue a paid-up policy to the three children and the assignee of 
the fourth. There was also evidence that he had turned over the 
policy to the children to care for, who agreed to pay the premiums, 
and he thereafter ceased paying them. 

Held, In a suit by the executor of the insured to recover from the com- 
pany one-fifth of the insurance money as representing the interest 
of the insured, that the beneficiaries who were paid were proper 
parties to bejoined as defendants. 

Held, That no particular form of words is necessary to an assignment, 
and there was evidence to justify a finding that insured had assigned 
all his interest to his children. 

—Ormond vs. Connecticut Mut. Life Ins. Co., 485. 


2. Ricuts or BENEFICIARIES IN CasE oy Parp Up Poticy. 


An endowment policy on the life of the husband was payable to himseif 
in case of his survival during the term, or in case of his prior de- 
cease to his wife, or in the event of her previous death to their 
children. It was surrendered for a paid-up policy payable to the 
wife or, in the event of her prior death, to their children, their ex- 
ecutors and administrators. .No children were born to the wife who 
died before the husband, giving her husband a life interest in her 
property with remainder to her nephews. The insured remarried and 
died, leaving half his property to the widow and half to their.son. 
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Held, That under the law of Connecticut, when the contract was made 
and was to be performed the terms of the paid-up policy governed, 
and the first wife took a vested interest in the policy, whose pro- 
ceeds passed to her administrator for distribution under her will. 

—In re Pecknam et al., 979. 


3. RiGcuHts oF ASSIGNEE. 


A policy was taken out by the wife on the life of her husband, payable 
to herself or assignees, and further providing that in case of her 
death before that of her husband it should be payable to his chil- 
dren. Being unable to pay the premiums it was assigned by her to 
plaintiff's estate to pay the same and hold the policy until he should 
be repaid. He thereupon did so. A copy of the assignment was 
filed with the company. The wife died and afterward the husband, 
the assignee having paid more than the amount of the policy. 

Held, That the interest of the wife. was contingent on her survival of 
the husband. 

Held, That in an action to establish an equitable lien and collect the 
amount of the policy by the assignee the beneficiaries are necessary 
parties. 

Held, That where the company belonged to another state and the policy 
was held by the trustee of the decedent assignee as an asset of his 
estate, the subject matter of the action was personal property within 
the statute authorizing service of summons by publication on non- 
residents. 

—Morgan et al. vs. Mutual Benefit Life Ins. Co., 464. 


See BENEFICIARY. 


Miscellaneous Decisions (Wife’s Policy)—Page 474. 
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